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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : 
vs. * Criminal No. 1093-5 


JAMES PAYNE 
FRANK A. TATE 


| Filed in Open Court December 7, 1959] 
INDICTMENT 

The Grand Jury charges: 

On or about November 28, 1959, within the District ot Columbia , 
James Payne and Frank A. Tate entered a room in the Outpatient Build- 
ing of the District of Columbia General Hospital of the District of 
Columbia, a municipal corporation, with intent to steal property of 
another. | 
SECOND COUNT: 

On or about November 28, 1959, within the District of Columbia, 
James Payne and Frank A. Tate did steal and purloin the property of 
the District of Columbia, a municipal corporation, having a total value 


of about $73.00, consisting of one typewriter of the value of! $50.00, 
one dictionary of the value of $9.00 and seventy street car tokens, each 
token of the value of $0.20. 


/s/ Oliver Gasch | 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
Foreman. 
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{ Filed December 11, 1959] 
PLEA OF DEFENDANT 
On this 11th day of December, 1959, the defendant Frank A. 
Tate, appearing in proper person and without counsel present, being 
arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 
By direction of 


George L. Hart, Jr. 

Presiding Judge 

Criminal Court #1 
Present: ; HARRY M. HULL, Clerk 
United States Attorney By H. G. Dodd 


By Joel Blackwell . Deputy Clerk 


Asst. U. S. Attorney 
38 


| Filed April 7, 1960] 


Washington, D. C. 
January 7, 1960 


10:15 o'clock a.m. 

The following proceedings were held before HONORABLE 
HENRY A. SCHWEINHAUT, United States District Judge. 

* * * a 

MR. TITUS: Your Honor, Iam going to make a motion at this 
time with regard to one of these two defendants, a motion to dismiss. 
And the motion is being made as to the defendant James Payne. 

This is the case, Your Honor, in which the two defendants are 
charged jointly in the crime of housebreaking and larceny from the 
District of Columbia Government and in reviewing the facts of the 
case we have established only that the defendant Payne was seated in 
an automobile outside of the building where the larceny and house- 
breaking occurred. 

There is no evidence which would independently of that fact tie 
him in with the effort of the defendant Tate and the other man who-- 
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there is another man, who got away who has never been appre- 
hended in this particular crime. ! 

He may or may not be involved, but the evidence, in my opinion, 
would not suffice. 

THE COURT: You don't have any evidence that he drove the 
car? | 
MR. TITUS: No, sir. He was in the back of the car and there is 
evidence--indication, he may have been asleep during most of this and 
not known a thing about it. If he, maybe, was in it, we can " prove it. 

Therefore in the interest of justice, I feel I should make the 
motion now. | 

THE COURT: I suppose you object? 

MR. BENSON: Not very much, Your Honor. : 

I think he’s come to the right conclusion. 

I might say my client is a fellow out on parole a month before. 

He was asleep in the back of the car when the police came up 
looking for two men, suspicious, in the building. Had he been guilty, 
I think he would have gotten away from there as quick as he could, but 
he stayed there asleep. | 

THE COURT: This ought to teach him a lesson. He| lis skating 
close to revocation of parole, what ever-- | 

MR. BENSON: Don't worry. He will be real careful. 


THE COURT: Let the case of Payne be dismissed. 


* * *x * 


15 MRS. MILDRED A. MC DONNELL 


having been called as a witness on behalf of the Government was duly 


16 sworn and testified as follows: 
* * * 
DIRECT EXAMINATION 
BY MR. TITUS: 


| 
* * * * | 


Q. Mrs. McDonnell, what is your home address, for the rec- 
ord? A. 240 North Manor Circle; Takoma Park, Maryland. 
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Q. And where are you employed, Mrs. McDonnell ? 

A. Secretary in the Social Service Department, the D.C. General 
Hospital. 

Q. And were you a secretary in that same job on the date of 
November 27 and 28, 1959? A. Yes, I was. 

Q. Where is your office located in that department? A. Itis 
room 255, out-patient building. 

bd * * * 

18 Q. Now, on the date of November 27, which would be Friday, 
1959, you left your job. At what time would you have left? A. We 
leave at 4:30. 

Q. 4:30p.m.? A. Yes. 

Q. And when you left your office at 4:30 p.m. at the end of the 
day's work on Friday, did you have the typewriter--a typewriter of any 
kind, on your desk? A. Yes, I did--the typewriter I had for three 
years. 

Q. Pardon me? A. The same typewriter I'd had for three 
years. 

Q. All right. And was there a dictionary on your desk? A. A 
medical dictionary on a small table adjoining my desk. 

Q. Now, when you--after you left on Friday the twenty-seventh 
of November, did you return to your work again on the following 
Monday? A. Yes. 

Q. That would be December? That you returned to your work? 
A. Yes, that would have been in December. 

Q. All right. When you got to your office on the Monday morn- 
ing, the following Monday morning, did you find anything missing from 
your desk at that time? A. Yes. The first thing I noticed was my 


19 typewriter was missing, then I noticed my desk drawer had 


been--I guess the correct term is "gimmied". 

Q. Desk drawer? A. Yes. 

Q. All right. And what did you find missing from that, if 
anything? A. Well, there was a little container with car tokens in it 
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and approximately 70 or 80 car tokens from an envelope that were on 


a wire and $5 .00 in quarters that was my personal property. 

Q. Now, the car tokens you referred to, what were these car 
tokens? Whose property were they? A. They were--they belonged to 
the Hospital. | 
Q. To the Hospital? A. Yes. | 
Q. Would they belong to the District of Columbia?! A. That is 
right. 

Q. And the typewriter you found missing from your desk, whose 
property was that? A. That belonged to the District of Columbia. 

Q. How about the dictionary--the medical dictionary? A. That 
also was Government property. | 

Q. Now-- A. There was a heating pad, too, missing from an 
adjoining desk. | 


* * * * 


Q. Mrs. McDonnell, will you look at this typewriter and exa- 
mine it and tell the Jury whether or not you recognize that? A. Yes. 
That's my typewriter. | 

Q. You said you had that typewriter on your desk for how many 
years? A. Three years. 

Q. Three years? A. Uh-huh. 

Q. Do you know the value of the typewriter? A. The value was 
$90.00 at the time of purchase. That was the Government price. 

Q. That was-- A. Three years ago, yes. 

Q. You've used it yourself since that time? A. Yes, I have. 

* * * * { 

22 Q. Mrs. McDonnell, will you look at the medical dictionary 
called, "Dorland's Illustrated Medical Dictionary"? ‘A. It has my 
handwriting inside with the words Social Service Office. ! 

23 Q. Is that in your own handwriting? A. That is ao own 
handwriting, yes. 

Q. Is that the dictionary on the table adjacent to the desk? 
A. Yes, itis. Uh-huh. 


24 


41 


42 
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Q. How long did you have that dictionary in your custody ? 
A. Probably less than a year. 

Q. Was it supplied to you for your job? A. Yes, it was. We 
use medical terminology and this is very helpful. 

@. Isee. And do you know, by any chance, the value of that 
dictionary? A. It is about $9.00, I think--$8.00 or $9.00. 

Q. All right, thank you. A. That is the Government price. 

Q. Is this the dictionary you found missing on the following 
morning? A. Yes, it is. 

Q. After November 27? A. Yes. 

* * * * 


Q. Had you given anyone permission, Mrs. McDonnell, to re- 


move anything from your office and remove anything from your desk or 
the adjacent area from your desk? A. No. We are very particular to 
have only a certain number of keys to our office. Even the cleaning help 
don't come into our office on the weekends as they do in much of the 
Hospital. 
* * * 
MISS NELDA A. WEATHERS 
having been called as a witness on behalf of the Government was duly 
sworn and testified as follows: 
DIRECT EXAMINATION 

BY MR. TITUS: 

* * o* * 

Q. Miss Weathers, where do you work? A. D.C. General 
Hospital. 

Q. And how long have you worked there? A. 20 years. 

Q. Miss Weathers what office do you occupy in that--at the 
District of Columbia Hospital. A. The office? Iam the Director of 
Social Service. 

Q. Where is your particular, physical office located? A. On 
the second floor of the out-patient building. 

Q. What is the room number of your office? 


A. 255 is the next office. 
I don't know what number is on the outside af the door of my 
office. | 
Q. Is your office the office adjoining with an 2 the office 


of Mrs. McDonnell? A. Yes, it is. | 
* * * c * 


Q. Did you work on Saturday, November the twenty eighth, 
Miss Weathers? A. No. No. | 

Q. Did you work on Sunday the twenty-ninth, Miss Weathers? 
A. No. | 

Q. Did you return to work on Monday the thirtieth of November ? 
A. Yes. Yes. 

Q. Does anyone else share your specific office with 
A. No. 

* * 

OSCAR V. JACKSON 

having been called as a witness on behalf of the Government was duly 


sworn and testified as follows: ! 


DIRECT EXAMINATION ! 
BY MR. TITUS: 


* * * * 
Q. What is your home address? A. 5523 Bell Place Northeast. 
THE COURT: B-e-l-l-? ! 
THE WITNESS: B-e-l-l, yes, sir. 
Q. And where do you work, Mr. Jackson? A. D. c. General 
Hospital. 
Q. How long have you worked at that hospital? A. ‘Seven years. 
Q. And what is your job? What organization do you work with 
at the Hospital? A. Housekeeping Department. | 
Q. Housekeeping Department? A. That's right. ! 
Is that the cleaning group? A. That is right. 


Q 
Q. Etcetera-- A. Yes, sir. | 
@. And, Mr. Jackson, on Saturday November the twenty-eighth, 
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1959, were you working that day at the hospital? A. That's right. 

Q. And directing your attention to that afternoon, of November 
twenty-eighth in the area of 245 to 230 where were you working at that 
time? A. Was working on the second floor. 

49 Q. Of what building? A. Out-patient department. 

Q. Now, would you tell the Court and the Jury if approximately 
around that time in the afternoon you had occasionto look from the win- 
dow of the out-patient building to the outside of the building. 

A. Yes, sir. 

Q. What did you see? A. I spotted a blue car out there with 
Virginia license with four colored men sitting in it. 

Q. Virginia license plates? A. That's right, sir. 

Q. And when you first saw the car, where was it located 
physically? Where was it stopped? A. On the outside of the building. 

Q. Of what building? A. Out-patient department. 

Q. Had you ever seen that car before to your knowledge ? 

A. Never had. 

Q. Now, what did you do after you first looked out and saw the 
car with these four colored men in the car? 

What did you do then? A. Went downstairs to get some more 
equipment and by that time I--a fellow workman had told me he had 
seen-- 

MR. JONES: Objection. 

THE COURT: Sustained. 

BY MR. TITUS: 

Q. Not what anyone told you, just what you'saw when you looked 


out the window again. A. When I went upstairs and looked out the 


window and saw someone in the car. 

Q. You saw one person inthe car? A. That is right. 

Q. The one you saw in the car the second time, do you know 
where he was seated? A. In the back. 

Q. Ofthe car? A. Inthe rear. 

@Q. What did you then do? What did you next do after you looked 
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out the window the second time? A. Went downstairs to get some 
supplies. By that time I saw my fellow workman, by that time-- 

Q. No. No. 

THE COURT: You can't tell what your fellow workman told you. 

Q. Your fellow workman, what is his name? A. Freddy 
Campbell. | 
Q. Did you talk with Campbell? A. I did. | 
Q. After you and Campbell talked downstairs, where did you 


go? A. Went back on the same floor and went out and seen'one man in 


the car. | 
MR. JONES: He dropped his voice. I didn't hear it. 
THE COURT: Say it again. | 
A. Went back on the same floor cleaning, and looked out oP window and 
only seen one man in the car in the rear. 

Q. Then, Mr. Jackson, what did you do then after that 2 
A. Came in and told Fred about it. | 

Q. Don't say what you were told by anyone else or told anyone 


else until you are specifically asked about it. 
What did you do? A. I did-- | 
Q. Did you see Mr. Campbell? A. Yes. | 
Q. Did youtalk with him? A. I did. | 
Q. After you talked with him, where did you go? A. I con- 
tacted my housekeeper. 
Q. Who was that? A. Miss Falseberd--F-a-l- s-e-b-e-r-d, 
I think it is. 
Q. Did you talk with her? A. I did. | 
Q. After you talked with her, Mr. Jackson, where did you then 
proceed or go? A. Upstairs on the third floor to change up. 
THE COURT: On the third floor? 
THE WITNESS: Yes, sir. i 
BY MR. TITUS: : 
Q. That is the third floor of the out-patient building ? A. Out- 
patient department. 


10 

Q. Tell us what happened after you got up to the third floor-- 
you changed your clothes? A. That is right. 

@. What happened after you got to the third floor? A. I was 
changing my clothes. My co-worker already changed ahead of me. 

@. Isthat Campbell? A. Freddy Campbell. Walked to the 
rear of the stairway. 

Next to the stairway, only one stairway on that floor in that 
department, and I heard somebody say, "Give me a cigarette." 

By that time two colored men approached the floor. 

Q. Approached the what? A. Floor. 

Q. From where, did they approach? A. Coming up the stair- 
way. 

Q. Coming up the stairway to the third floor? A. That's right. 

Q. Where'were you at that time, when they came up? A. In 
front of the locker in my dressing room. 

Q. Could you see them? A. Yes. 

Q. What happened then? A. Asked both of us for a cigarette. 

Q.: You and Fred? A. Me and Fred. 

Q. What did you say and what did you do? A. I told them I 
didn’t have no cigarette. 

The larger fellow asked where was the rest room. I told him 
next to the locker. 

Q. Where'was the rest room? A. That's right. 

Q. You told him where it was. What happened then? A. The 


shorter fellow asked Freddy, my co-worker Freddy Campbell, what 


was in different rooms. 
Q. What was in the different rooms? A. Upstairs on the third 
floor. 
THE COURT: Can you remember what he said in his question? 
What his question was, rather? Can you give it to us now? 
Can you be a little bit more specific ? 
THE WITNESS: This fellow asked my co-worker what was in 
each room on the third floor. He told him there were the 


doctors' quarters. 

BY MR. TITUS: 

Q. Now, let me ask you at this point, Mr. Jackson, where you 

are seated now in the Courtroom as a witness, do you see either 
one of those two men who came up to the third floor and asked the 
questions which you indicated in the Court? A. Yes, sir. ‘Yes, sir. 

Q. Would you point to either one of these men? A. There. 

Q. Describe the person you are pointing to. A. Fellow sitting 
in a dark suit. | 

THE COURT: Your left or your right? 

THE WITNESS: Be on my left. 

THE COURT: That is the defendant. 

MR. TITUS: May the record so show. 

@. Which was the defendant? Was it the defendant or the other 
man who asked about what was in the various rooms on the a floor ? 
A. The defendant. | 

Q. And he asked that of your co-worker Campbell? 2 A. That's 
right, sir. 

Q. Did Campbell in your presence tell him what was in the 
rooms? A. He did. | 

Q. And they were doctors’ offices? A. That's right. 

Q. Then what did you do and what happened next? A. Well, I 
told my fellow worker. I said, ''We can't assume the responsibility of 

55 what is going on." 

I said, "I realize that if we don't report this matter and we are 
the only two in the building,""Isay, "I'm not going"--excuse me--"I'm 
not going to take the rap for anyone", I said. 

Q. What did you dothen? A. "We might as well go ahead to 
sign out", Isay. "We might report this matter", which we did. 

Q. Now, before we get to that reporting of the matter , where 
did the defendant and his companion go after Freddy told him the rooms 
up here were the doctors’ offices? A. They proceeded down the stair- 
way. | 
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Q. From the third floor? A. From the third floor. 
Q. How soon thereafter they proceeded down the stairway from 


the third floor did you or Freddy or you alone go over and report the 
matter tothe guard? A. It was a little around 3:00 or a little after 
3:00. 

Q. How many minutes after they left the third floor, would you 
say? A. I'd say approximately five minutes. 

THE COURT: To whom did you make a report? 

THE WITNESS: To Miss Falsberd, the housekeeper. 

BY MR. TITUS: 

Q. That is the housekeeper? A. That's right. 

56 Q. Did you tell anyone else? A. Idid. I proceeded over --got 

in touch with the guards. 

@. You know the names of the guards you got in touch with? 
A. Idon't know the name. I know them when I see them. 

Q. Are they here today as witnesses? A. They are. 

Q. Idon't' want what you said, but did you report tothem ? 
A. I did. 

* * * * 

Q. By the way, what building were the guards in to whom you 
reported? A. Well, at that time they were down near the canteen. 

Q. Where is the canteen located? A. That's near the laundry 
at the Hospital. 

* * * 

OSCAR V. JACKSON (recalled) 
CROSS EXAMINATION (continued) 
BY MR. JONES: 
* * * * 
74 THE COURT: Any doubt about the defendant being one of the 

two men? 


THE WITNESS: I know he was one. 
* * * 
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78 FREDERICK CAMPBELL 
having been called as a witness on behalf of the Government was duly 
sworn and testified as follows: : 
* * * 
DIRECT EXAMINATION 
BY MR. TITUS: 
* * * * 
81 Q. Tell us your home address. A. 109, Thirteenth Street, 
Southeast. 
Q. Mr. Campbell, where are you employed, sir? 
Where do you work? A. D.C. General Hospital. | 
Q. And for how long, Mr. Campbell, have you worked there? 
A. Three months. 
Q. Were you working there in November of 1959 ? A. That's 
right. | 
Q. Had you just begun work that month of November? A. No. 
I begun in September. | 
Q. September? A. (nodding) Yes. 
Q. What department of the building did you work in? A. In 
the clinical O. P.D. --out-going patients. | 
Q. Out-going patients? A. That is right. ! 
Q. Was that in the housekeeping department? A. That is right. 
Q. Were you a fellow worker of the witness who just preceded 
you, Mr. Jackson? A. That's right. | 
Q. Mr. Campbell, were you there in the hospital working in 
that out-patient building on Saturday, November 28? A. I was. 
82 Q. And was Mr. Jackson there working with you? A. He was 
Q. Now, I want to direct your attention to the afternoon hours, 
2:45--3:00 p.m. , in that area. | 
Did there come a time when you had occasion to see two strang- 
ers in that building whom you did not know? A. I did. : 
Q. Approximately what time of day would you say that was? 
A. That was about--I should say about 3:20. 
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Q. P.M.? A. P.M. 
Q. Where were you, sir, when you first saw these two men? 


A. On the first floor. 
Q. Onthe first floor when you first saw them? A. That's 


right. That's right. 

Q. At that'time when you saw them were you alone? A. I was. 

Q. And that was appxoximately 3:00? A. 20. 

Q. 20? A. Mr. Jackson was coming in at the time. 

Q. Coming into the first floor? A. Well, right in the room. 
Like we were in the same building. He was in another room on the 

83 same floor'and he was in--coming through just--what shall we 
call-- 

Q. Archway? A. Archway. We both could see each other. 

Q. Isee. 

Where were these two men when you first saw them on the first 
floor at about 3:20'p.m.? A. Standing at the doors on the inside of the 
corridor by the exit light which was overhead. 

Q. Isthat inacorridor? A. Yes. 

‘Q. You say they were standing? A. That's right. 

Q. Were they conversing with each other or not? Talking? 

A. The two were talking. 

Q. The two were talking? A. That's right. 

Q. All right. What did they do after you saw them standing 
there talking? 

What was the next thing you saw? A. Going back down the 
stairs. 

Q. Down the stairs? A. To the basement part. 

Q. Tothe basement? A. That's right. 

Q. What is kept in the basement ? 

What is the basement? A. That is sort of a treatment clinic 
down there too. 

Q. Treatment clinic? A. That's right. 

Q. Now, did you see those two men again after you saw them 
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going down to the basement? A. Yes, sir, I did. 

Q. When was the--where was the next time you saw them? 
A. Isaw them the next time on the third floor. 

Q. About how long after you saw them on the first floor at 
3:20, did you see them on the third floor? A. About I should say, 
about quarter of 4:00. | 

Q. So that would be a little around 20 minutes or 50? A. That's 
right. Well, better thanthat. About 10 minutes. 

Q. About 10 minutes? A. About 10 minutes. 

Q. And on the third floor, tell the Court and the jury, how it 
was you saw them and what happened after yousawthem. A. Well, 
when I first saw them I found--my friend Jackson was changing 
clothes. We were both getting off. | 

They came up the steps to the third floor and one of the fellows 
asked for a cigarette and I told him I didn’t have one and he asked Jack- 
son for a cigarette. 

Jackson told him he didn't have one. 

85 Then in reply to that, the other one wants the laboratory, where 
the toilet was, so he goes in the toilet. 

So he goes in the toilet. Meanwhile, he was in there, in the 
meantime whiles he is in there, the other fellow was questioning us 
both about the rooms. 

Q. About the rooms? A. About the rooms. | 

Q. Onwhat floor? A. Third floor. 

Q. Rooms on the third floor? A. That is right. 

Q. This other fellow who remained out in the corridor and ques- 
tioned you about the rooms on the third floor, did you see = person 


here in the court room? A. I dos sir. 

Q. Would you indicate where, sir? A. There, sir. 

THE COURT: Now the two men--one on your left or on the 
right ? : 
THE WITNESS: Facing me now, the one would be the one on my 
left. | 
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THE COURT: All right. That is the defendant. 

BY MR. TITUS: 

Q. Did you or Jackson reply to the defendant's question about 
what was in the rooms on the third floor? A. We told him that it was 

86 doctors’ rooms. 

Q. What happened after that, Mr. Campbell? A. Well, they 
went downstairs and we went downstairs. 

We went on out. 

Q. And when they went downstairs, did they go by way of the 
stairway? A. They did. 

Q. How did you go downstairs? A. We went on the elevator. 

Q. Youand Jackson? A. That's right. 

Q. Did you report seeing these men, to anyone? A. Jackson 
did. 

Q. Where was that? A. Reported over at the admitting office 
--not the admitting, where we were supposed to sign out--our super- 
visor ? 

Q. Your supervisor? A. I just don't know her name because 
she’s a stranger to me. 

Q. I think this is Pfaltseraff, something like that. 

You recognize the name? A. I wouldn't say. 

THE COURT: Was she the housekeeper ? 

THE WITNESS: She was. 

BY MR. TITUS: 

Q. Where did you go, yourself sir, after the report was made 
to this housekeeper, Mrs. --whatever her name was--the housekeeper. 
A. I signed the note and telled him we had seen-- 

MR. TITUS: Hold your voice up. 

THE COURT: Yes. 


A. (continuing) Both signed out and told what we had seen over there 


and I turned the keys in to her and she came down, got the guard, and 
the guard went over to a car that was parked there and-- 
THE COURT: That was parked where? 
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THE WITNESS: That was parked-- 

THE COURT: Outside? 

THE WITNESS: Outside. And we stood by the canteen and the 
car was 150-200 feet from us so the guard came back and the guard 
with the officer and Mr. Brown--gentleman named Mr. Brown. 

BY MR. TITUS: | 

Q. And the police officer's name is officer Brown, too, isn't 
it? A. That is right. | 

Q. The head of the guard was Mr. Brown? A. That is right. 

Q. Two Mr. Browns? A. Two Mr. Browns. | 

% * * * | 

CROSS EXAMINATION 


BY MR. JONES: 
* * * * 


| 
90 Q. How is it you can answer Mr. Titus here by stating you saw 
two strange men? ! 
What were strange about this defendant? A. Well, what made 
me mostly say strange--when I use the word "strange" was this. 
I came--when the two men came in, number one, was it was 
not clinic day which was on a Saturday. 


And the second time that I seen two men it made me|saspicious 
and Jackson too, and I was taking a good look at both of the men at 
the time. | 


Q. Isee. A. That is why I just become suspicious of them 


after knowing there was no clinic that day. 
* * * 


100 PVT. PAUL V. BROWN 
having been called as a witness on behalf of the Government was duly 


sworn and testified as follows: 
DIRECT EXAMINATION 


BY MR. TITUS: - 
* * * * 


Q. And Officer Brown, how long have you been with the 
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Metropolitan Police Force? A. Nine anda half years. 

Q. And how long have you--let me ask you this, sir-- 

101 Have you been attached at any time in the course of your duty to 
the District of Columbia General Hospital. A. I have. 

@. How often and on what occasion? A. For the past two and 
a half years I have been assigned to the emergency room D.C. General. 

Q. Is that in the admissions building? A. Inthe admissions 
building-admitting. 

Q. Do you alternate your duty there with some ot her officers-- 
some other officers relieve you? A. Yes. 24-hour post. 

Q. Isee. 

I want to direct your attention to Saturday November 28, 1959, 
Officer Brown. Were you on duty at the D.C. General Hospital ? 

A. Iwas on the 3:30 - 11:30 tour of duty. 

THE COURT: What date did you say? 

MR. TITUS: I thought I said November 28, 1959, Saturday. 

THE COURT: What was your tour of duty? 

THE WITNESS: 3:30 p.m. to 11:30 p.m. 

BY MR, TITUS: 

Q. Now, on that afternoon, Officer Brown, did there come an 
occasion--listen to my question please before you answer--did there 
come an occasion somebody notified you of an unusual circumstance 
there at the hospital? A. They did. 

102 Q. Tell us first who notified you of this. A. Officer Clem 
Arey and Morgan of the guard force of the hospital. 

Q. Of the guardforce? A. Also accompanied by Mr. Brown, 
an employee. 

THE COURT: Was he of the guard force ? 

THE WITNESS: I don't know his exact designation. 

He is a supervisor of some sort. 

BY MR. TITUS: 

Q. He is the one not in uniform? A. That is right. 

Q. Let me ask you this. Where were you when they notified 


19 
you of this unusual happening? A. In the police room of the emergency 
room. ! 
Q. And about what time of day was that that they notified you of 
this? A. Approximately 4:00 p.m. | 
Q. Approximately 4:00 p.m.? A. Yes. 
Q. As a result of their notifying you about this, what did you do, 
Officer Brown? A. I left the emergency room and proceeded to the out- 
patient building. 


| 
Q. Which is how far from where you work? A. Approximately 


103 one city block. 

Q. When you arrived at the out-patient building with whom were 
you at that time. A. Iwas accompanied by Officer Clem and 
Morgan and Mr. Brown. | 

Q. Where did you go, Officer Brown? A. I proceeded tothe 
second floor accompanied by Mr. Brown. 

Q. Second floor of the-- A. Of the out-patient building. 

Q. Where did the guard Morgan and Arey go? A. They re- 
mained on the ground floor. 


Q When you got to the second floor, Officer Brown, in your 
own words, tell the jury and the Court just what you saw. A. I went 


to the second floor to use the telephone. 


Upon using the telephone I looked down the corridor and ob- 
served a man about five foot seven, heavy build, running in the opposite 
direction. | 

Q. Opposite from what? A. From me. Which would have been 
forty feet away. | 

We was near a stairway and he ran down the stairway. 

Q. Now, that stairway that he ran down--how far was that? 

Were you in the telephone booth when you saw this?) A. It was 
just an open telephone on a desk. | 

Q. Ona desk? A. Ona desk. 

104 Q. And where is it located on the second floor of that building ? 
A. End of this particular corridor. 
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Q. Onthe other end? He was on the opposite end? A. He was 
on the opposite end. 


Q. You were on one end of the corridor when you saw him run- 


ning down the other corridor? A. That is right. 

Q. What is the length of the corridor, approximately? A. About 
forty-five feet. 

Q. And the man you saw running at the other end of the corri- 
dor, what direction was he running ? 

You said opposite to you, but in what direction? A. That would 
be south in the building. 

Q. Going downstairs or what? A. To the stairway about three 
feet from the door to the stair case and he ran to the door to the stair 
case and then down. 

Q. Allright. Could you tell where he was coming from ? 

A. Appeared to run from one of the offices. 

MR. JONES: I'll have to object, unless he knows he's coming 
from the offices. 

THE COURT: Let's find out what he means by "he appeared to 
be." 

MR. TITUS: Iagree. That is exactly what I was trying to get. 

THE WITNESS: By looking down the corridor the offices are hid 
from my view. He was coming from one of the doorways. 

I couldn't tell which one. 

THE COURT: That is on the second floor? 

THE WITNESS: On the second floor. 

BY MR. TITUS: 

Q. Now, when you saw this man running in this area, could you 
tell from where you were, whether he was carrying anything in his arms? 
Or hand? A. I couldn't tell too good. 

He was heavily built. I couldn't understand--I couldn't tell 
whether it was bulging, something bulging from him, or whether it was 
just his person. 

Q. In other words, you don't know whether he was carrying 
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anything? A. I don't know. 
h the exit 
to the stairway. 
Q. To the stairway? A. Yes. 
Q. What did you do? A. I was near another stairway. lim- 
mediately ran downtothe outside of the building. 
Q. Did you go to the first floor? A. Went to the first floor and 
106 on to the grounds. | 
Q. Onto the grounds? You mean outside? A. Yes. 
Q. Tell us what you saw and what happened when you reached 
the first floor and went to the grounds outside? | 
What did you see there? A. I did not stop on the first floor. 
I went to the outside grounds to cover the exit coming from the stairway 


where he was heading. | 
Upon leaving the hospital, I was approximately ten feet from my 
doorway, when the same man appeared running around from the exit 


where he would have come out. 
He was running toward--leaving the grounds, rather. 
Q. Running towards where? A. Be in the direction — the D.C. 
Jail. 
Q. From the hospital? A. From the hospital. 
Q. But was he on the hospital grounds? A. He was on the hos- 


pital grounds. 
Q. What happened then? A. I began chasing him and before I 

got to the point where he came from the building, another man appeared. 
Q. Tell us about the other man and what you saw there. 

A. He was running with a--a typewriter under his right arm, partially 

covered with an overcoat. 

107 Q. How far was the second man with the typewriter from the 

first man who you originally were chasing? A. I would say no more 

than ten feet. | 
THE COURT: Behind the first one? 
THE WITNESS: Behind the first one. 
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BY MR, TITUS: 

Q. Were they both running the same direction? A. They were 
both running the same direction. 

Q. The second man behind the first man? A. That is correct. 

Q. What did you dothen? A. I apprehended the second man. 

Q. What happened after you apprehended the second man? 
A. I grabbed him and the typewriter droppedtothe ground. 

Q. What about the coat? A. And the coat along with the type- 
writer. 

Q. Was the typewriter partially wrapped in the coat? A. The 
typewriter was partially wrapped in the coat. 

Q. Who is this second man? A. This is Mr. Tate, there. 

Q. Referring to the defendant seated here? A. Yes, sir. 

* * * * 

108 Q. Will you look at this typewriter marked Government Exhi- 
bit No. 1 for identification and tell us whether you recognize that, 
Officer Brown ? 

Check it over if you will and I want to ask you how you recognize 
it. 

Do you recognize it? A. Yes. I recognize it. 

Q. Is that the typewriter you said fell to the ground from the 
defendant's arms ? 

You can put it up on the table if you wish. A. Yes, I recognize 
it. 


Q. How do you recognize it, Officer? A. I placed my initial 


here. 

Q. Where your finger is? A. Yes. 

Q. When did you place your initials on the typewriter? A. As 
soon as I took it to the precinct. 

Q. In other words it was in your possession all the time? 

You placed your initials there? A. Also had this broken lever 
here. > 

Q. You say that is the typewriter thatfell from the defendant's 


23 
arms. Is that correct? A. That is correct. 
Q. Officer, would you open the package and extract from it the 
coat ? | 
MR. TITUS: Would Your Honor indulge us for a moment? 
Your Honor, may this be marked as Government Exhibit No. -- 
DEPUTY CLERK: Three. : 
MR. TITUS: Three for identification. | 
THE COURT: What is two? 
MR. TITUS: Two, I believe was the book, the dictionary. 


(Government Exhibit No. 3, Over- 
coat, was marked for identification. ) 


BY MR. TITUS: 

Q. Officer, will you look at this coat and tell us if you've ever 
seen that coat before? A. Yes, I have. 

Q. What is that coat, Officer. A. This is the coat that was 
wrapped about this typewriter. | 

Q. Was that the coat wrapped about that typewriter in the hands 
of the defendant at the time he dropped it to the ground? A. It was. 

THE COURT: Officer, is that shift lever completely broken off 
or partially hanging on? | 

THE WITNESS: Hanging by one screw there. 

MR, TITUS: Your Honor, at this time, I offer the typewriter 
in evidence and the coat. | 

THE COURT: It will be received. 


110 i (Government Exhibits Nos. 1 and 3 
having been previously identified, 
were received in evidence. ) 


THE COURT: You are not offering number 2? ! 

MR. TITUS: No, Your Honor, in a minute 'm going to make 
an offer of the book--the dictionary--but not at this point. | | 

THE COURT: All right. | 

BY MR. TITUS: ! 

Q. Now, Officer Brown, the other man who was in front--the 
stockier built or heavier man, however you describe him, who was in 
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front of the defendant, where did he go if you know? A. Kept running 
and ran out of view. 

Q. Ran out of view? A. Behind one of the other buildings. 

Q. Allright. Were you able to catch him or apprehend him ? 
A. No. I wasn't. 

Q. Do you know his identity now? A. No, I do not. 

Q. Did you see an automobile, Officer Brown, out in front or 
beside the out-patient building? A. I did. 

Q. What kind of car was it, if you know, and what type of tags? 
A. About a '47 plymouth and had Virginia license tags. 

111 Q. Would you describe it as gray or blue? A. I think it would 
be a light blue. 

Q. Light blue? A. Yes. 

Q. Let me ask you this. 

Could you or can you not say that the man that you saw on the 
second floor going down the stairway when you were at the other end of 
the corridor-- A. Yes. 

Q. Was he carrying that typewriter? A. I wouldn't think he 
would be. 

Q. Why? A. I would have noticed that--pretty sure. 

Q. Youare pretty sure? A. Yes. _ 

Q. Did you see him carrying a coat on his arm? A. I couldn't 
see whether he was carrying a coat or not. 

Q. You can't say whether he was carrying a typewriter or not? 


A. I saw him at a side angle. 
@. Fromia side angle? A. Side angle. Pretty sure if I had 
seen the--I would have seen the typewriter if he had it. 
Q. Was he running fast? A. Yes, he was. 
112 Q. The first man you saw? A. Yes. 
Q. Ranall the way down the stairs? A. I lost sight once he hit 
the top of the stairway. 


I went down an opposite stairway. 
Q. There came a time he came out from an exit from the 
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bottom? A. Yes. 
Q. You chased him then? A. Yes. 
Q. Did you see him carrying anything then? A. No. 
Q. Did you see anything in his arms? A. I couldn't tell whether 
he had anything smaller-- | 

THE COURT: Did the second man--you identified as Tate here-- 
come out of the building almost immediately after the first man did? 

THE WITNESS: He was within ten feet, I would say, ; | within this 
side of the table to the side he's sitting on. 

That distance apart. 

BY MR. TITUS: 

Q. Let me ask you this. How were these two men running--the 
defendant and the other man--with regard to the car parked! out there 
running near it--to it? A. Not heading toward the car. ! 

113 Q. Not heading toward the car? A. Heading towards my right 
and the car was toward my left. 

Q. Did you see the red dictionary--did you happen to see that 


dictionary outside, after you made the arrest of this defendant ? A. Yes, 
I did. 


Q. You know where it was when you first saw it-- , 

MR. TITUS: I'm referring to Government Exhibit No. 2 for 
the record. | 

BY MR. TITUS: ! 

Q. Where did you first see it? A. The dictionary | ‘was-- 

Q. This dictionary. A. Was brought up around the building by 
Mr. Brown. i 

Q. By Mr. Brown, the man in civilian clothes? A, Yes. 

THE COURT: Have you offered No. 3, the coat? | 

MR. TITUS: I did, Your Honor. 

THE COURT: I thought you had. 

Mark that. It's already tagged. Mark it, Mr. Clerk in evi- 
dence as No. 3. 

DEPUTY CLERK: Yes, Your Honor. Isn't that = 2? 
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THE COURT: Pardon me. You have the dictionary identified as 


MR, TITUS: Yes, Your Honor. 

THE COURT: The coat in evidence is three. 

MR. TITUS: And Your Honor said the typewriter was No. 1. 

THE COURT: The typewriter has already been marked, I think 
anyway in evidence as one. 

* * 

BY MR. TITUS: 

Q. Now, Officer Brown, did there come an occasion after you 
arrested the defendant Tate that you went to the automobile that was 
parked outside? A. Yes, I did. 

115 Q. Now, listen to the question--how many men or if there were 
any men in the car--did you talk to that person or those persons--how 
many were in the car? A. One man. 

Q. Where was that man seated? A. Sitting on the back seat. 


@. Was that man later identified by name? You know his name? 


A. By me, yes. 
Q. As what? A. As James Payne. 
* * * 

116 CROSS EXAMINATION 

117 BY MR. JONES: 

* * * * 

122 Q. Now, you say you interrogated the men who were under 
arrest. They were, I assume, the defendant Tate and Payne? A. That 
is correct. 

Q. Did you ask Tate here about this coat? A. I did. 

Q. And will you tell the Court now and the jury--the jury what 
Tate said about the coat? 

MR. TITUS: Your Honor, may we have the time and place on 
this. It might be a subsequent development. 

THE COURT: Yes. Where was it and when? 

THE WITNESS: No. 5 precinct. 
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THE COURT: That you asked Tate about the coat? _ 
THE WITNESS: And approximately four hours later. 
THE COURT: That same day? 
THE WITNESS: Yes. 
BY MR. JONES: 
@. What did Tate tell you about the coat? A. Said it did not 
belong to him. | 
Q. Was anyone present at the time you asked Tate about it? 
A. Officer Morgan. 
Q. Where was Payne? A. He was in the cell. 
Q. Did Tate say he knew anything about this coat? A. He said 
it probably belonged to one of the other fellows in the car. ! 
* * * * 
134 Washington, D. C. 
January 11, 1960. 
* * 
143 ANDREW J. BROWN 
called on behalf of the government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 


BY MR, TITUS: 
* * * * 


Q. Mr. Brown, where are you employed, sir? A. District of 


Columbia General Hospital. 
144 Q. And were you employed at that hospital on November 28, 
1959? A. Yes, sir. 
Q. What was your position at that time? A. Deputy Chief of 


Buildings and Grounds. | 


* * * * 
i 


Q. And were you so to speak in charge of the guard force at 
the hospital? A. Yes, sir. | 

Q. Now, directing your attention to the date of November 28, 
1959, did you have occasion during that afternoon to go to the vicinity 
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of the Out Patient Building on the grounds of the hospital? A. Yes, 
sir. 

Q. About what time did you get to the Out Patient Building, 


approximately? A. Approximately 4 p.m. 
* ae * * 


145 @. Where did you first see that book? A. Outside the door on 
the ground floor of the Out Patient Building. 
Q. Of the Out Patient Building? A. Yes, sir. 
Q. Was it outside or inside the building? A. It was just at 


the doorway, sir. 

Q. Atthe doorway? A. Yes, sir. 

Q. What date was that? A. November 28. 

THE COURT: Say that again. Where did you find it, the type- 
writer--I mean the dictionary ? 

THE WITNESS: Just outside the door on the ground floor. 
That's the first floor. 

THE COURT: Outside the building? 

THE WITNESS: Yes, sir. 

THE COURT: On the ground? 

THE WITNESS: Yes, sir, right at the door on the ground. 

BY MR. TITUS: 

146 Q@. And it was lying, then, on the ground when you first saw it ? 

A. Yes, sir. 

Q. Did you pick it up? A. Not at that time, no, sir. 

Q. What did you do first before you picked it up? A. I went 
on the grounds of the building behind the man-- 

THE COURT: Behind who? 

THE WITNESS: Behind the man. 

THE COURT: Talk into that microphone. 

THE WITNESS: I went on behind the man that we saw coming 
out of the room in the Out Patient Building. 

BY MR. TITUS: 

Q. Was that room that you had seen on the second floor? 
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A. Yes, sir. 
Q. But you had come down the first floor at that ab ? A. Yes, 
| 

Q. What time was it then that you did pick up the book, approxi- 

mately ? : 

* * * * 

147 Q. Just to clear that record up, Mr. Brown, when you spoke 
of--when you used the word "we" who was with you when you were over 
at the Out Patient Building? A. Officer Brown was with me on the 
second floor. | 

Q. That is the officer who has already testified? A. Yes, sir. 
Q. And were you, just the two of you, together? A. On the 
second floor, yes, sir. | 
Q. When you came downtothe first floor were you together 
with Officer Brown at that time? A. No, sir. 


Q. Who were you with then? A. I was by sapgaitke at that time. 


Q. Where was Officer Brown? A. He was at another entrance 
to theOut Patient Building. | 
Q. Now, you spoke of seeing a man on the second floor. I 
believe you said that you were chasing a man that had come out of the 
148 room on the second floor, is that correct? A. Yes, sir. 
Q. And was Officer Brown also chasing that same man? 
A. Yes, sir. | 
Q. Do you remember what room it was in the building that you 
saw this man come from? A. It was the Social Service Room. I be- 
lieve it was room 255. Iam not positive of the number. | 
Q. And where were you when you first saw this man in relation 
to room 255 or the Social Service Room? A. I was on the second floor, 
just about 10 feet from Officer Brown, towards the room that the man 
came out. : 
Q. And did you see where this man ran when he came out of 
the room? A. Yes, sir. | 


Q. Where did he run? A. He ran out--down the satrway to 
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the ground exit on the first floor. 

Q. Where did you go then? A. I went behind him. 

Q. Down the same stairway? A. Yes, sir. 

Q. When you arrived at the bottom of that stairway where did 
the man you were pursuing go? In which direction did he go? A. He 

149 went to the right, which is southeast, towards Officer Brown's 

location. 

Q. Andthen where did he go? Did you pursue him any further? 
A. Well, until I reached the vicinity of Officer Brown on that southeast 


entrance. . 
Q. And when you reached the area where Officer Brown was, 


who then continued the chase? A. I don't know if anyone continued the 


chase or not. 

Q. Of that man. A. Of that man, yes, sir. 

Q. Do you know who that man was? Have you ever been able 
to identify who he was? A. No, sir. 

Q. He is an unidentified man as far as you are concerned? 

A. As far as Iam concerned, yes, sir. 

Q. Now, I was going to ask you about this dictionary. What 
time was it that you picked that dictionary up? A. That was approxi- 
mately 4 p.m. ; 

Q. And what did you do with the dictionary when you picked it 
up? A. Turned it over to Officer Brown. 

Q. Do you or do you not know whether or not the man that you 
were pursuing from the second floor was the one who carrying that 

150 dictionary? A. I know the man I was pursuing was carrying 
the dictionary, yes, sir. 

THE COURT: How do you know that ? 

THE WITNESS: He dropped it as he went out the door and I was 
at the top of the stairs. 

BY MR. TITUS: 

Q. Could you see him drop it, Mr. Brown? A. I heard him 
drop it. 


151 
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Q. You heard him drop it? A. Yes, sir. | 
THE COURT: Had you seen it in his hand or arm or whatever, 
before you say you heard him drop it? | 
THE WITNESS: Well, he had articles in his hand as he came out 
the room. I don't know exactly what articles they were. : 
THE COURT: You say you heard him drop it. What you mean is 
you heard him drop something? | 


THE WITNESS: Yes, sir. | 

THE COURT: How soon after you heard him drop something did 
you pick up the dictionary? | 

THE WITNESS: I passed the dictionary. | 

THE COURT: Or first see it, rather than pick it up? 

THE WITNESS: When I first seen it it was the time I run down one 
flight of stairs. | 

* * * 

(AT THE BENCH:) 

MR. JONES: Your Honor, I think I would like for the record to 

show that in a conference with my defendant in regards to whether or not 


he should take the stand, I pointed out to him certain aspects of the case. 
In my opinion he should not take the stand. He wishes to take the stand. 
I do not wish to deny him that right. | 
THE COURT: No, sir, you put him on. 
MR. JONES: I am going to put him on the stand. 
THE COURT: Yes, sir. | 
MR. JONES: I would like for the record to show it was against my 


advice. 
* * | 


FRANK A, TATE | 
defendant herein, assumed the witness stand on his own behalf, and 


having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR. JONES: 
* 
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Q. And where do you live? A. 5321 E Street, S. E. 

Q. Washington, D. C.? A. Washington, D. C. 

Q. Now, Mr. Tate, calling your attention to November 28, 1959, 
do you recall being arrested at D. C. General Hospital? A. Ido. 

Q. And were you arrested by Officer Brown? A. Yes, sir. 

I was. 

Q. And where were you when you were arrested? A. On the 
grounds of D.C. General Hospital. 

Q. Had you been in the building of D. C. General Hospital? 

A. No, I haven't been in the building of D.C. General Hospital. 

Q. Where were you going and where were you coming from when 
you were arrested? A. I was coming from one of the newest buildings 
that they have just erected on the grounds of D.C. General Hospital and 
I was on my way to the canteen of the hospital, from directions that I 
have got and asked on the way from the building. 

Q. Do you know the name of the building where the canteen was 
located? A. They told me the building where the canteen was located 
was in the Administration Building of the hospital. 

Q. Did you ever reach the Administration -- I mean did you ever 
reach the canteen? A. I never did reach the canteen, sir. 

Q. You heard testimony here that you had gone in an Out Patient 
Building there on the grounds at D.C. General Hospital. First, are you 


familiar with the buildings and their names at D.C. General Hospital? 


A. Iam only familiar with the name of two buildings there, sir. 
One building, I am not familiar with the name of it, is the building where 
they keep patients for mental observation and treatments. Iam familiar 
with that building. 

Q. Why are you familiar with that building? A. Becausel 
have a friend there that I was going there to visit, and he had left on a 
town trip, over weekend trip. 

Q. Now, did you -- the building -- were you close to a particular 
building when you were arrested? A. I was close to a building that I 
later found out through testimony here in court and through overhearing 
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the officer making out his report was known as the Out Patient Building 
of D.C. General. | 
Q. And had you been in that building? A. I had not been in that 
particular building, sir. 
Q. Well, now, you heard testimony here that you had been on the 


third floor with some unidentified man. Were you ever on the third floor 
of this building that you later found out was the Out Patient Building? 
A. Lhave never been on the third floor of that building, sir. 


Q. Did you go in any building with any man on the D. c. General 

grounds on November 28, 1959? A. I wasn't in company with 
anyone else when I went on the grounds of D. C. General Hospital. 

Q. Now, specifically, did you go in any room on the second floor 
of any building? A. I didn't go in the second floor of any building on 
the grounds of D.C. General Hospital. : 

Q. Now, you heard testimony here about this coat that you were 
seen wearing, this particular coat, on the third floor of the Out Patient 


Building. Is that your coat? A. No, it's not, sir. ! 

Q. Did you wear that coat at any time on the 28th of November, 
1959? A. No, sir, I have not. | 

Q. Did you hear a conversation about that coat on November 28, 
1959? A. Ihearda conversation, sir; first at where I believe to be 
the emergency entrance at D.C. General Hospital where they keep 
prisoners that are there for treatments. Also, I heard conversation of 
that particular coat at No. 5 Precinct. | 

Q. And what was the conversation and who was present at No. 5 
Precinct when you heard the conversation about this coat? A. The 
officer that has testified here and so stated his name, known as Officer 

Brown, I believe, sir, and a boy by the name of Payne, James 
Payne, that I later found his name tobe. He identified the coat as 
belonging to him. He was trying to explain to the officer that the coat 
left his possession without his knowing, or he had no knowledge of how 
the coat left his immediate possession. 


Q. Now, did you ever tell the officers at No. 5 Precinct that you 


had worn that coat? A. No, I did not, sir. 
Q. Did you know on that date, November 28, 1959, J ames Payne? 
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A. I did not know him prior to the time he was arrested. 

Q. Did you go to the grounds of D.C. General Hospital in a car 
with three other people? A. No, I didn't, sir. 

@. Were you ever confronted by any person in the car by the of- 
ficers who testified in your presence that you had been with them? 
A. Will you please repeat that? 

Q. Did you ever hear any person -- did the officers ask anyone in 
that car if you had been with them? A. He asked the boy, Payne, 
and Payne stated that he did not know me. 


Q. And Payne was named James Payne, later found out to be 


James Payne? A. That was the name that was on the indictment 
that I received, sir, James Payne. 

Q. Now, Mr. Tate, you heard testimony from this police officer 
here that when you were arrested you had in your possession a typewriter 
wrapped in that coat there, I think that is Government's Exhibit No. 2 -- 
No. 3. Now, did you ever have a coat and a typewriter in your posses- 
sion when you were arrested? A. That was in my possession at the 
time, sir, but with extenuating -- 

Q. Just answer my question. Did you ever have it in your posses- 
sion? A. It was in my possession. 

Q. When you were arrested? A. When I was arrested. 

Q. Now, will you explain to the Court and to the ladies and gentle- 
men of the jury how that typewriter and coat came to be in your possession 
and about what time of day was it? 

THE COURT: How what came into his possession? 

MR. JONES: The typewriter and the coat. 

THE COURT: Has he said the typewriter was in his possession? 

MR. JONES: I believe -- 

THE COURT: You Say the coat was in your possession? 

THE WITNESS: The typewriter was wrapped up in the coat; I later 
found out it was a typewriter. 

THE COURT: The typewriter was wrapped up in the coat? 

THE WITNESS: The coat was wrapped up in the typewriter. 
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THE COURT: Around the typewriter? 

THE WITNESS: That's correct. 

THE COURT: What? 

THE WITNESS: That's correct. 

THE COURT: Now he wants to know how you came into pos- 
session of the coat and the typewriter, the coat being wrapped up, you 
say, around the typewriter. | 

THE WITNESS: That's correct, at the time I received it it was 
wrapped. 

THE COURT: He wants to know where you got them from. How 
did you get them? 

THE WITNESS: At that time that I had left I believe known as 
the Psychopath Building, I was walking around the walkway in the direc- 
tion of the Administration Building. I seen the boy, or the man that they 
call the big fellow or unknown subject come out of the door, ! and just as 


he come out the door I was coming around the walk and he threw the 
179 typewriter and say, "Here, hold this". And the typewriter, 

with the weight of it, hit the ground. I picked the typewriter up and not 

knowing at that time what it was, knowing it was a heavy object, and 

began to chase around the corner of the building, which I would have 

to go I believe it was approximately six steps before I got to the corner 

edge of the building. As I ran around the corner edge of the building, 

I seen the person that have shoved the typewriter to me and this officer, 

Officer Brown, was pursuing him. 

I ran behind the officer and was calling to this person that I later 
found out had the typewriter. The officer looked back and saw me and 
stopped and with my running, I ran into the officer. 

BY MR. JONES: 

Q. You ran right into the police officer? A. Right into him. 

Q. Now, when you were, as you said three or four feet around 


the corner and the police officer was chasing another man, was the 
police officer in between you and this other man? A. He was, sir. 
Q. And you were chasing him behind the police officer ? 
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A. Iwas running behind the police officer, sir. 

Q. And is that the time you say he turned around and ran into 

180 you then? A. He just stopped abruptly and when he looked 

back and I guess he saw me and he stopped abruptly and I ran into him, 
and-- 

Q. What was the first thing you said when you ran into the 
police officer? A. AsI recall, the officer was asking me what was I 
doing or something, and Itold him I was trying to get to the other 
fellow. 

Q. Trying what? A. Trying to get to the other fellow. 

Q. Getto the other fellow? A. Speaking of the man that he 
was chasing. 

Q. By getting to the other fellow you would have had to pass 
the police officer, wouldn't you? A. That's right. 

Q. Did you know this other man? A. No, I didn’t. 

Q. Had you ever seen him before? A. No, I haven't. 


Q. Have you ever seen him since? A. Ihaven't seen him 


since. 

* * * * 

182 Q. You heard testimony from Mr. Jackson here that you asked 
him for a cigarette. Did you ever see Mr. Jackson before that day ? 
A. Inever seen Mr. Jackson before. 

Q. Did you ever ask Mr. Jackson for a cigarette? A. I never 
asked anyone for a cigarette, sir. I had cigarettes in my pocket at 
the time-- 

THE COURT: The question really is did you see Mr. Jackson 
that day. 

THE WITNESS: No, I did not. 

BY MR. JONES: 

Q. And do you deny coming to that hospital with anybody in that 
car? Is that right? A. That's right, sir. 

THE COURT: You better ask him the same question about 
Campbell. 
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MR. JONES: Oh, Campbell. 


BY MR. JONES: | 
Q. You heard this other man, the second witness , testify up 


here, who identified himself as Mr. Campbell. Did you see him on 
that day? A. No, I did not, sir. 
* * * 
CROSS EXAMINATION 
BY MR. TITUS: 
Q. How old are you, Mr. Defendant? A. 27. 
* * * * | 


184 Q. All right. Now, on this date of November 28, Saturday, 
what time did you arrive at the hospital? A. Iam not positive of 
the exact time, but it was, I imagine, around 3 or 3:30. 

Q. 3 or 3:30p.m.? A. That's correct. 

Q. How did you get to the hospital? A. I went dese via bus. 

Q. You went viaa bus? A. That's right. The Barney circle 
bus that I came to the hospital on. 

Q. Onthe bus? A. That's right, sir. | 

Q. And where was the bus stop in relation to the hospital, right 
in front? A. No, sir, the bus stop was 18th Street, 18th and--around 


18th and Independence Avenue, or formerly called B Street, 

@. What did you do when you got off the bus? A. When I got 
off the bus I walked down the street opposite the cemetery. | I don't 
know the name of the street. And I passed the cemetery, right past 

185 the D.C. General Mall. I passed the Mall and the very next 
street that I got to I made a right hand turn and right at the entrance of 
that street is the Psychopathic Building, a newly erected building on 
that ground. | 

Q. Now, how come you went out to the hospital at 3 or 3:30 
p.m. on November 28? What was your purpose? A. At that time Al 
Franklin, a friend of mine, was a patient, still is a patient there and I 
went there to visit him. Usually I was the one that provided him with 


funds to come home with for weekend visits. 
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Q. You were going to provide him funds? A. I usually pro- 
vided him with funds to come home for weekend visits. 

Q. So you decided to go out Saturday. He was expecting you 
that day, was he? A. I have been out there on sevéral different occa- 
sions on a Saturday to pick him up. 

Q. You were going to pick him up? A. Beg pardon? 

Q. You were going to pick him up? A. Well, I call it more 
or less picking him up-- 

THE COURT: His question was what were you doing there this 
Saturday, the 28th. 

186 THE WITNESS: This Saturday I was there also to pick him up. 

THE COURT: Did you? 

THE WITNESS: I did not, sir. 

THE COURT: Did you see him? 

THE WITNESS: I did not see him. He had left earlier. 

BY MR. TITUS: 

Q. He had left earlier? A. That was the information that I 
received. 

Q. And who did you receive that information from? A. Well, 
from someone there. I don't know what their occupation there was, 
but there was more or less an employee there at that peace or they 
seemed to be there in authority. 

Q. And you told the police officer and the gars all about this 
the minute they placed you under arrest? A. Beg pardon? 

Q. You told the police officer and the guards about this the 
minute they placed you under arrest, did you? A. ‘They never did ask 
me about that. When they placed me under arrest, at the particular 


time they placed me under arrest they took me straight to the building. 
They only asked me if I knew Payne in the car and when I said I did not 
187 know him then they took me to the building. They didn't talk to 
me and I didn't talk to them. 
Q. You didn't bother talking tothem? A. Not until we got to 
the building. Then I asked why was I being held. 
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Q. And that is when you told them all about it, isn't it? A. No, 
that was not when I told them all about it. They pushed me in a room 
and left and I could not get to them. | 
THE COURT: Did you ever tell them all about it? 
THE WITNESS: No, sir, I never got a chance to. 
BY MR. TITUS: 
Q. Well, now, you say younever got a chance to tell them all 
about it? A. Not all about what I was asked here. 
Q. Well, now, what do you mean by that, Mr. Defendant? 
You mean they didn't give you a chance to say anything ? A. No, I 
don't mean that. When I went to No. 5 Precinct I was asked about the 
typewriter, which I denied having knowledge about the whereabouts it 
came from or why. And I was asked about the coat and he had various 
objects on the desk. : 
188 THE COURT: Sit back a little bit. Go ahead now. You were 
asked about what, various objects on the desk? | 
THE WITNESS: That he had on the desk there. In the interro- 
gating room in No. 5 Precinct. Excuse me. (Drinking water. ) Now, 


he asked me my name and have I ever been arrested and where did I 
live at, and when he came to ask me why was I on--why did I come to 
the hospital grounds with Payne and I told him that I did not come there 
with him. And he said, "You were seen in the car with him". 

And I said, "It couldn't have been me seen in the car with him 
because I was not in a car on the grounds of D.C. General Hospital”. 

And he went around, asking more questions about inside that 
building and about the typewriter. 

So he said, ''You sure you don't know anything about the type- 
writer ?" 

I said, "I don't know anything". | 

So he took me in the back and said, ''I will talk to you later", 
and put me in a cell and took Payne out. 

Now, prior to that time that he had put me ina cell and say, 
"T talk to you later," I didn't talk to Officer Brown anymore. I was 


transferred to No. 1 Precinct. 
* * 
189 BY MR, TITUS: 

Q. During the time that he was talking to you did you say, "I 
came there to see Al Franklin and you can check over there at the 
Psychopathic part of the hospital and they will tell you I was there?" 
Did you tell him that? A. I didn’t say nothing about psychopathic. I 
said I was there to see Al Franklin. 

Q. Who did you tell that to, Mr. Defendant? A. Officer Brown. 

Q. You told that to Officer Brown? A. At No. 5 Precinct. 

* * * ae 

195 Q. Mr. Defendant, you have testified here that the coat you were 
wearing that day was the coat you have here in the closet, is that right? 
A. That's right. 

Q. What color is that coat? A. It's more ofa herringbone 
tweed. 

THE COURT: Let's not guess at it. Is it there? Is it in there? 
He is the one that brought it up, brought up the subject. We don't have 
to put it in evidence. Let it be shown, describe it. 


(The Deputy Marshal removed a coat from the closet.) 
THE COURT: Bring it around here. Take a look at it, Mr. 


BY MR. TITUS: 
Q. Is this the coat you say you were wearing? A. That is the 
196 coat, sir. 

Q. That is the coat you had on? A. That was the coat I was 
arrested in. 

THE COURT: Is that a gray tweed or a tannish tweed? 

* * * * 

THE COURT: Done by the Court. And for the record also I 
repeat that the defendant is the one that introduced the subject of the 
coat. 

Let me see it. 
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(The coat was handed to the Court.) 
THE COURT: I would call it a combination of gray and tan 
checkered tweed. 
You said that was your coat, didn't you? 


THE WITNESS: Thats right, it's my coat. 
* * * 


198 BY MR. TITUS: 
Q. Now, even assuming, Mr. Defendant, for the moment, 
that what you said is correct, that you were wearing this coat when you 
were arrested, you were never on the third floor of that particular 
building on the D.C. General Hospital grounds at any time that day , 
were you, in that coat or out of that coat? A. If they say that I was-- 
Q. No, Iam asking you, not what they say. A. No, I was not, 
sir, inthe particular building I was arrested in. ! 
THE COURT: Now, in that connection you remember, do you 
not, the testimony of Mr. Jackson and of Mr. Campbell here in court? 
THE WITNESS: Yes, I do recall it, your Honor. 
THE COURT: Had you ever seen those two men petore they 
199 came down here to testify ? | 
THE WITNESS: No, sir. The first time that I ever saw those 
two men, sir, was on the fourth floor. | 
{THE COURT: Fourth floor of what? | 
THE WITNESS: Of this court here. That's the first time I 


ever saw them. 
THE COURT: When was that? 
THE WITNESS: I believe it was Wednesday, sir. 
THE COURT: Last Wednesday? 
THE WITNESS: Yes, sir. i 
THE COURT: But before that time, before you saw them here 
in the courthouse, whenever that was, you had never seen them before ? 
THE WITNESS: Not to my knowledge, sir, I have not. 
THE COURT: And you had never seen them before, specifically, 


you had never seen them before November 28, 1959? 
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THE WITNESS: Not to my knowledge, sir. 

THE COURT: And you didn't see them on that date? 

THE WITNESS: Not to my knowledge, sir. 

THE COURT: Now, to your knowledge did they know anybody 
who knows you ? 

THE WITNESS: I don't believe so, sir. 

THE COURT: You remember that each one of them positively 

200 identified you as one of the two men they talked to on the third 

floor that day ? 

THE WITNESS: I don't see how that could be possible, sir. 

THE COURT: I know that. They did so testify. 

THE WITNESS: They did so testify to that. 

THE COURT: But you don't know of any reason why they would 
say that if it weren't true? 

THE WITNESS: I don't know of any reason. 

THE COURT: You don't know why they would accuse you when it 
wasn't so, do you? 

THE WITNESS: No, your Honor, I do not. 

THE COURT: All right. One more thing--go ahead. 
I just want to be sure, I think he brought this out, but he may not have, 
or Mr. Jones may have, I don't remember. You have told us that this 
man who was coming out of that building, apparently, and was in mo- 
tion somewhere between a rapid walk and a run, either shoved or 


threw, you think it is more like threw it at you, this coat which was 


wrapped around this typewriter; and you ran after him subconsciously , 
being motivated by you don't know what, apparently. Did you ever tell 
any police officer that that happened? 

THE WITNESS: Tell any police which happened ? 

THE COURT: That this man either shoved this thing or threw 

201 it to you. 

THE WITNESS: That is what I was trying to get to the officer 
at the time that he was trying to put me in the lockup room. 

THE COURT: Just answer me yes or no, first. Then I will 
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ask you another question. Did you ever tell any police officer or any- 
body else for that matter there at the scene that this other man shoved 
or threw this coat and typewriter at you? 

THE WITNESS: Yes, sir, I did. 

THE COURT: Who did you tell that to? 

THE WITNESS: That officer, sir (indicating). 

THE COURT: Stand up, Officer Brown. 

(Officer Brown stood.) 

THE COURT: Did you tell him that? 

THE WITNESS: Yes, sir, I did, sir. 

THE COURT: Where? | 

THE WITNESS: It's been so far back, I can't recall whether 
this was at No. 5 Precinct--it would have to have been at No. 5 Pre- 
cinct, sir. | 

THE COURT: And you told him that same day, did you? 

THE WITNESS: It was later on that night, sir. : 


THE COURT: Later on that night you told him that? 
THE WITNESS: Yes, sir. | 


* * 


208 BY MR. TITUS: | 
Q. Mr. Defendant, did you tell the police officer--I am just 
asking you this--did you tell the police officer anything else at the scene, 
other than what you have told us already, at the scene of your arrest, 
the time of your arrest? A. To tell you the truth, I was so excited, 
sir, the only thing that I do recall, I was protesting my arrest. Just in 


what detail, what words I used I do not recollect them. | 
* * * * 


209 Q. Mr. Defendant, did any police officer use any coercion or 
force on you at any time to obtain a statement from you? A. No, not 
to obtain a statement from me, but the time I was apprehended there 
on the ground there was a little struggle on his part as if I was going to 
attempt to knock him down, to run or something, as if he was subduing 


me like I was a maniac or something. But on the part of obtaining a 
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statement from me, the statement was volunteered because I was ask- 
ing why I was arrested. 

Q. Were all the statements you made during the rest of the day 

210 volunteered on your part? A. During the rest of the day, sir? 
Well, I didn't talk to him but one time and that was at No. 5. 

Q. Iam speaking of No. 5. Were all the statements you made 
at No. 5 Precinct volunteered on your part? A. Anything I said was 
volunteered. 

Q. Anything you said then was not extracted from you by means of 
police beating you or anything like that ? A. No, it was not. 

Q. Were you treated kindly after that at No. 5? A. Well, being 
in that position, you know-- 

Q. No one came in and hit you or tried to get any statements from 
you, didthey? A. No one did anything physically to me, sir. 

Q. And when were you brought before the judge to have a pre- 
liminary hearing before the judge in court, when was that? A. That 
Sunday morning I was released on bond, my bondsman came and had 
me released. 

Q. You stayed in jail that Saturday night, did you, Mr. Defend- 
ant? A. Yes, sir, I did. 

Q. And you went before the judge Monday morning, did you? 

211 * * * * 

(AT THE BENCH:) 

MR. TITUS: I want to, if I may, show the Court my reason for 
this line of questioning, even though the Court hasn't asked for it, pre- 
liminary to what I intend to do. If the Court would see fit to look at this 
statement here and read from this point, perhaps down to the middle of 
the paragraph. 

THE COURT: Have you seen it? 

MR. JONES: I have not. Is it a signed statement? 

MR. TITUS: No, this is not a signed statement. 


(The document was examined by the Court and Mr. Jones.) 


MR. TITUS: Your Honor, my point is that, apparently, 
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according to this, this document, the defendant made a statement to the 
police which is directly and completely contradictory to what he has 
just said. He alleges from his testimony here that he never: told the 
212 police anything about knowing Payne, being with Payne, in fact, 
that he never knew anything about it until he was apprehended. The 
statement he made to Officer Brown in the presence, apparently, of one 
of the guards who came in--one he identified, incidentally--is to the 
effect that they were talking up on the corner and they were picked up 
in this car and they were brought to this place and he could find the 
driver's name. ! 
All of these are contradictory to what he said here. 1 am well 
aware of Mallory, Iam well aware of the recent decisions on Mallory . 
THE COURT: When did he make this statement? 3 
MR. TITUS: Several hours after his arrest, at the precinct. 
However, it is in contradiction of something he has brought iout. 
THE COURT: There is no doubt about your right to | ask about it. 


MR. JONES: If Your Honor please, I can't see the relevancy as 


to whether or not he testified at the preliminary hearing. 
THE COURT: This wasn't a preliminary hearing. 
MR. JONES: That was the last question that was posed. 
213 THE COURT: He wanted to know when he was arraigned, not 
what happened. ! 
MR. TITUS: I want to make sure he was not claiming that he 
was beaten into statements. ! 
THE COURT: He was released on bail that Saturday night and he 
stayed in the precinct overnight. ! 
MR. TITUS: Sunday morning he was released. | 
THE COURT: He was released on bail and he went before the 
Municipal Court on Monday morning. That is all of record. You can 
ask him about that, if you want to, for the record and then you can go 
into the other thing. But I think that will take too long before lunch. 
MR. TITUS: I do too. 


MR. JONES: Your Honor, one thing I would like to have 
| 
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cleared up. I was thinking Mr. Titus was proposing to go further when 
he said, "When were you before the judge". And the next question I 
assume was, "Did you tell the judge this". 

MR. TITUS: No. 

THE COURT: No, he is not going to ask that, and he shouldn't ask that. 

MR. TITUS: I have no intention to ask that. 

THE COURT: All he wants to do is to prove the fact of release 
sometime Sunday morning on bail and the fact of arraignment on Monday 

214 morning and then the statements made Saturday afternoon or 
evening, whenever they were. 

MR. TITUS: May I make the record clear? My only intention 
is as rebuttal, not as direct evidence. Iam not getting it in as a con- 
fession, I want to impeach his testimony with it, purely and simple. 

THE COURT: You may do it. 

* * * * 

218 MR. TITUS: Your Honor, I certainly am not arguing with the 
Court. I don't mean to do that in any way, sir. My point is this, Iam 
trying to determine from this witness whether he had an opportunity , 
physical opportunity, either by time, place or circumstance, to talk to 
the police officer after his arrest. 

THE COURT: That ought to be clear. Is it? 

THE WITNESS: Yes, it is clear. 

THE COURT: All right, answer it. 

THE WITNESS: I did talk to the police officer, sir. 

THE COURT: All right, answer the question now. 

BY MR. TITUS: 

Q. Will you answer it now? A. Which question? Do you want 
to rephrase the question, sir? 

Q. All right, I think you have answered it. 

Now, the other question, Mr. Defendant, is this: Did you at any 
time, at any time after your arrest by Officer Brown, mention to Offi- 
cer Brown that you and the man in the car, whose name is Payne--you 
know that now? A. I do know that, sir. 
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Q. That you and Payne were talking on the street and were 
picked up by this car and driven to the hospital? Did you or did you not 
ever tell that to the police officer, any police officer at any time ? 
219 A. I did not at any time, sir. ! 
Q. And did you ever mention the name Lawrence to the police 


officers at any time? A. No, sir, I did not mention the name Lawrence. 
Q. Did you ever remember asking to use the telephone when you 

were at No. 5 Precinct or at the lockup before you went to the precinct ? 

A. Use the telephone, sir? | 

Q. Did you ever ask the officer if you could use the telephone ? 
A. Lasked the officer to use the telephone, sir, but it was not that 
officer because when we were transferred from D.C. General to No. 5 
Precinct two officers that transported us there took us to the desk 
where an officer there began to enter our names into a book and there 
was another officer that was unknown to me that I have not seen before 
that took us back and locked us ina cell. At that time I asked him to 
use the telephone. ! 

He told me that I would be permitted to use the phone after 
charges had been brought against me. I said, ''Well, what am I charged 
with?" I 

He said, "On the book they have you here for investigation, and 
therefore there is no charges against you. After charges have been 

220 brought against you, Iam quite sure the officer will let you use 
the telephone"’. | 

* * 

222 (AT THE BENCH:) 

MR. TITUS: Your Honor, during the luncheon recess I dis- 

cussed the situation I was in that we spoke about just before the lunch 


period, that is, of using this rebuttal testimony, as your Honor pointed 
out, for impeachment of the defendant. It was suggested to me that I 
urge the Court, if the Court would see fit, by one of my associates, and 
I think it is a good idea, that perhaps if the Court could tell the jury , 
223 instruct the jury that this testimony is purely used for purposes 
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of impeachment, it is not to constitute an admission or a confession be- 
cause of the length of time from the time of the arrest to the time the 


statement was made. 

THE COURT: How long after the arrest? 

MR. TITUS: I believe, Your Honor, it was approximately three 
to four hours. And I would not want the connotation placed upon the 
statement that it was in any way, or did constitute an admission against 
interest. 

THE COURT: Then what is the purpose of using it at all? It is 
either that or nothing. 

MR. TITUS: It is to impeach his credibility, your Honor. 

THE COURT: Yes, but you asked him--so did I--as a result of 
your inquiry, whether he was mistreated and also whether he ever told 
anybody how he came into possession of these articles; and he gave his 
explanation of that, his answer to it. Now you want to impeach that by 
evidence which isn't strictly an impeachment of that testimony at all 
but which, if admissible at all, is admissible as an admission which 
impeaches the whole of his testimony as to how he came into possession. 

MR, TITUS: Yes, sir, as to how he got to the hospital, as to 
whether he knew the men in the car and so forth. 

224 THE COURT: And the only purpose of it is to show he is guilty. 

MR. TITUS: Yes, sir; oh, definitely. 

THE COURT: And to impeach his testimony about how he came 
into possession of this. You want to show that these statements are 
entirely contradictory to his testimony. 

MR. TITUS: Yes, sir, Ido. 

THE COURT: For that purpose it doesn't seem to me to be im- 
portant as to when he made these statements. He still was in custody, 
but it was Saturday afternoon and he had made these statements. Do you 
know why he was still in custody, by the way? Do you know why he was 
still in custody at what would have been six to seven o'clock at night, 
if it was three hours later ? 

MR. TITUS: Well, as I understand it, being Saturday, this was 
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the situation: They had arrested him; I believe that they were trying 


to ascertain, if they could, the name of this other man who got away , 
they were continuing the investigation. Of course, if you want me to, 
I will bring that out, out of the presence of the jury. But the question. 
now is, if your Honor sees my point that I am trying to get across, 
that I am using this not as a confession, it is not a confession, itisa 
statement which is in conflict with the statement he has previously 


given. Purely and simply for that reason. 
THE COURT: That he didn't know Payne-- 
MR. TITUS: And that he got there by way of this a 
THE COURT: For that purpose it is clearly admissible. I don't 
have any doubt about it. I am not going to expressly instruct the jury 
concerning it at all. : 
MR. JONES:* And they can create an inference it was a confes- 
sion. | 
THE COURT: Obviously it isn't a confession of guilt. It isa 
statement presumably made by him which is contradictory to what he says 
he did that day. This statement, if true, would contradict what he said 
about Payne, he never knew Payne before. It would contradict his 
statement about the man named Lawrence, whom he said he didn't know 
before. They said he told them Lawrence was driving the car, that he 
and Payne met up there. It contradicts his statement how he happened 
to be on the grounds of the place, but it in no sense is a true confession 
of guilt in this case. So, I am not going to instruct them on it at all. 
Either of you can make the best use out of it you want to make in argu- 
ment. I don't see that I am called on to explain a thing to the jury 
about that. He's got a right to contradict the defen dant's own testimony 
on any score if he lays the proper foundation for it, which he now has, 
by bringing his attention to the officer by name and to the place and to 
226 the time. ! 
MR. JONES: Iam going to have the record show nly objection 
to it, your Honor. | 
THE COURT: Very well. You should. I will overrule the 


objection and I will receive it. 
* * * 
PAUL V. BROWN 
resumed the witness stand on behalf of the government, and having been 
previously duly sworn, was examined and testified further as follows: 
bd * * * 
DIRECT EXAMINATION 

BY MR. TITUS: 

237 Q. ee Benen the time that you placed the defendant under 
arrest near the Out Patient Building and the time that he arrived at the 
Precinct--I believe No. 5? A. Yes. 

Q. --did he have any opportunity or was he with you at any time 
when he could have spoken to you and explained his situation clearly? 
A. Between the place of arrest and to the Emergency Room is about 1 
city block. 

Q. One city block? A. Yes. 

Q. Did you walk with him that distance? A. I did. 

Q. Were you questioning him during that time? A. Not after 
T arrested Payne. 

Q. And Payne was inthe car? A. Yes. 

Q. Did you walk the two of them then to the lockup? A. I did. 

Q. And that was about a city block long? A. It's just about. 

Q. And were you with them both the whole timethey were 
walking along? A. I was. 

238 Q. Now, at what time would you approximate it to be that the 


defendant Tate arrived at No. 5 Precinct, approximately? A. I'd say 
. between 4:45 and 5 o'clock. 
THE COURT: I think we better know, in relation to that, as 
close as you can'come to when it was, what time it was, rather, you 


arrested Tate, taking him into physical custody. 
THE WITNESS: It was approximately 5 to 10 after 4 p.m. 
BY MR. TITUS: 
Q. Now, what was done with the defendant, to your knowledge, 
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the defendant Tate, after his arrival at No. 5 Precinct? What was the 
first thing that was done? A. He was booked, searched-- 
THE COURT: Booked for what? 
THE WITNESS: Booked for investigation of housebreaking. 
BY MR, TITUS: 
Q. What was done next? A. He was searched by precinct of- 
ficers and placed into the cellblock. ! 
Q. When was the next time that you saw him to speak with him? 
A. Approximately, 7:45 p.m. | 
Q. Where was that? A. In the squadroom at No. 5 Precinct. 


Q. Who was present at that time? A. Officer Morgan of the 
Hospital Police. ! 
Q. Is that one of the gentlemen that came in in uniform when I 


asked the two to step in? A. That is correct. 

Q. And he is from the Hospital Guard Staff? A. i is cor- 
rect. | 

Q. Now, you heard the defendant Tate, did you not, Officer Brown, 
that he had come to the hospital by, I think he used the phrase, via a bus 
and that he got off the bus and walked into the hospital grounds. Did you 
hear that testimony? A. Yes, I heard that. ! 

Q. Did he at any time while he was in your custody, as a result of 
a question you asked or voluntarily on his own, contradict that statement 
with another statement? A. He did. | 

Q. What was that and where was it? A. In the squadroom he 
stated that he had picked up a ride on Montello Avenue, N.E. with a 
fellow that tried to reestablish an acquaintance with him and while they 
were talking he solicited a ride to the southeast section; while passing 

the hospital the driver stated that he had to pick up someone there. 
Q. The driver stated that he had to pick up someone there? 
A. Yes. | 

Q. Now, this man that he said he was -entantianing! ihis ac - 
quaintance with and talking with on the street-- A. No, I beg your 
pardon. That was the driver of the car. | 
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THE COURT: It is the other way around, I think, wasn't it? 

THE WITNESS: No, the driver of the car, he said-- 

THE COURT: Wanted to reestablish? 

THE WITNESS: Yes. 

THE COURT: Now go on with what you started to say. 

THE WITNESS: He was about to ask me about the man who was 
standing with him at first, I believe. 

MR. TITUS: I just wanted to establish the identity of the person 
with whom the defendant stated he was talking when he was picked up. 

BY MR, TITUS: 

Q. Who was that? A. He claimed he did not know him, but they 

began a conversation on the street, that he indicated him by saying he 


241 heard us call the other man Payne. 

Q. Payne? A. Yes. 

Q. Is that the man you arrested who was in the car? A. That's 
correct. 

THE COURT: And is that the same man with whom you took Tate 
to the hospital cell? 

THE WITNESS: Yes, sir. 

THE COURT: You took Payne, and he was in the car? 

THE WITNESS: Yes, sir. 

THE COURT: It's the same Payne? 

THE WITNESS: Yes, sir. 

THE COURT: And what did Tate tell you about Payne? 

THE WITNESS: He stated he did not know him. 

THE COURT: Didn't know him at all? 

THE WITNESS: Didn't know him at all. 

THE COURT: I thought you were trying to say or had said that 
Tate told this officer that he and Payne were talking on the street at 
Montello Avenue. 

THE WITNESS: That is correct. 

THE COURT: Is that right? 

THE WITNESS: That they were strangers talking. 
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THE COURT: They were strangers? 
242 THE WITNESS: Yes, sir. 
THE COURT: But he was talking to this same Payne on Mon- 


tello Avenue, he said? 
THE WITNESS: He did state that. 
THE COURT: And that another man came whom he had known? 
THE WITNESS: A man claimed that he had known him from be- 


THE COURT: And he was driving a car? 

THE WITNESS: Yes, sir. 

THE COURT: And start now from there. I get it now. 

THE WITNESS: And he offered them both a ride into southeast. 

THE COURT: The third man? 

THE WITNESS: Yes, sir. 

THE COURT: And did he say whether both went ? 

THE WITNESS: He said both went. 

THE COURT: With the third man? 

THE WITNESS: Yes, sir. | 

THE COURT: Who said that when they got to the hospital 
grounds, that he had to stop and pick up a friend? 

THE WITNESS: Pick up another passenger. 

THE COURT: That is the third man? 

THE WITNESS: The driver of the car, yes, sir. 

THE COURT: All right. What happened then? 

MR. TITUS: That is where I was,your Honor. 

THE COURT: Yes, that is right. 

BY MR. TITUS: 

Q. Did you learn from the defendant the identity or name of the 
man who was allegedly driving the car into the hospital? 4. When he 
first came out of the cellblock-- 

Q. This is the defendant you are talking about ? A. The defend- 


ant Tate. | 
--asked to use the telephone. I told him after I had finished 
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getting some information. I asked who the man was that was driving 


the car. He stated all he knew was Lawrence, and if I did allow him to 
call he could call someone to get his full name. 

Q. Now, that was when he first came out of the cellblock? 

A. That is correct. 

Q. At No. 5 Precinct? A. Yes, sir. . 

Q. Did he, a few minutes later, change that version of what he 
just told you? A. About 15 minutes later I was through interviewing 

244 him. I again asked him about the man driving the car and he 
stated that he did not tell me that. 

THE COURT: That he what? 

THE WITNESS: That he did not tell me that at first about know- 
ing the man and that he didn't mention Lawrence and that he did not tell 
me that he was going to call someone. 

THE COURT: You mean by that, now, that he denied having said 
those things to you before? 

THE WIIN ESS: He denied it after the conversation. 

BY MR. TITUS: 

Q. And that was only fifteen minutes after he had just told you 
that? A. Yes, sir. 

Q. Incidentally, you were present at that time with the defendant 
and this guard Morgan? A. Yes, sir. 

MR, TITUS: That is all I have. 

THE COURT: Just a moment. I want to ask him something. 
Well, go ahead. I will save mine for last. 

MR. JONES: I yield to the court. 

THE COURT: I may forget it so let me ask him now. 

Did Tate ever tell you that he was not in this building at all, 
wasn’t coming out! of the building when you saw him and arrested him, 
but that another man apparently had come out of the building moving, 
apparently, rapidly and had either shoved or thrown to him this type- 

245 writer which was wrapped up in that coat which was in evidence? 

THE WITNESS: He did tell me that. 


53 

THE COURT: He did tell you that ? 

THE WITNESS: Yes, sir. 

THE COURT: When did he tell you that ? 

THE WITNESS: At No. 5 Precinct. | 

THE COURT: About how long after you had arrested 7 i 
roughly ? | 

THE WITNESS: About three and a half hours. 

THE COURT: Did he tell you that at any time before he got to 
the 5th Precinct? ! 

THE WITNESS: He did not. | 

THE COURT: How long was he with you in your presence be- 
fore--he didn't go, by the way, to the 5th Precinct in the same car with 
you, did he? | 

THE WITNESS: He did not. 

THE COURT: Other officers took him down? 

THE WITNESS: Yes, sir. 

THE COURT: How long was Tate in your presence, or how long 


were you accessible to him by either being in his immediate presence 
or being within reach or call, before he left to be taken to the 5th 
Precinct? 
246 THE WITNESS: Approximately 10 minutes. 
THE COURT: From the time you arrested him to the time they 
took him to the 5th Precinct? 
THE WITNESS: Yes, sir. | 


THE COURT: When you arrested him you took him to the car 


and you asked Payne some questions ? 
THE WITNESS: Yes, sir. 


THE COURT: Then you walked a block? 
THE WITNESS: Yes, sir. 
THE COURT: To the cell. And you had another conversation 
there with him that you told us about ? : 
THE WITNESS: I didn't have any conversation in the cell. I 
mean, in the hospital. 
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THE COURT: At the hospital? 
THE WITNESS: I didn't have any conversation with him in the 


THE COURT: On the way to the cell? 

THE WITNESS: On the way to the cell. 

THE COURT: And then you had to call the Precinct? 

THE WITNESS: Yes, sir. 

THE COURT: And you had to wait to senda car from the Pre- 
cinct. Could all that take 10 minutes? 

THE WITNESS: I immediately put him in the lockup to make 
arrangements for transportation. 

247 THE COURT: Before you put him in the hospital lockup was he 

in your presence only 10 minutes? 

THE WITNESS: Only between the time I arrested him and walked 
him to the lockup. I would say 10 minutes. 

THE COURT: Did you ever shut off in any manner any explana- 


tion that he tried to give of how he happened to get this stuff in his pos- 


session? 

THE WITNESS: I did not. 

THE COURT: Did he ever try to tell you, before you sent him 
to the Precinct, did he ever try to tell you how that came into his pos- 
session? 

THE WITNESS: No, sir. 

THE COURT: When you saw him first was he running toward 
the man you were chasing? 

THE WITNESS: They were both on the same line, direction. 

THE COURT: Even with each other or he behind the other man? 

THE WITNESS: He was behind the other man on a straight line. 

THE COURT: Ona straight line? 

THE WITNESS: Yes, sir. 

THE COURT: Then you were behind him rather than between 
him and the other man? 

248 THE WITNESS: Sir, I came from a different direction. I was 
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running on a 45 degree angle of these two. ! 
THE COURT: So that at no time were you between him and the 
other man? 
THE WITNESS: No, sir. 
THE COURT: That is all I want to ask. 
CROSS EXAMINATION 


BY MR. JONES: 
* * * 


Q. And if Payne -- do you recall every statement that Payne made 


to you in those ten minutes? A. He only answered the questions I asked 
him. ' 


Q. Just only answered the questions you asked him? A. Yes. 
Q. So during that time he didn't volunteer anything to you, did he? 
A. That is correct. 
Q. He just answered your questions? A. That is correct. 

Q. And you questioned him about names, address, what he is doing 


there, and the articles that you had, is that correct? A. I just ques- 
tioned him in relation to the man who was still running. 


Q. You questioned him in relationship to the man 2 was still 


SEY A. Yes, sir. 
* * * 


a Now, Officer, you stated, in regard toa question ie Mr. Titus 
here, that the next time after this man Tate was transported to the 
Precinct you saw him at about 7:45? A. That's correct. 

Q. And that was about three hours and a half ee was it not? 

A. That is correct. 

Q. When his Honor asked you had Tate told you anything about this 
man pushing this typewriter wrapped in a coat into his person, you stated 
to his Honor that was about three and a half hours later? A. Yes, sir. 

Q. So other than the ten minutes that you were with Tate from the 
time of his arrest until he was placed in the lockup room and taken out, 

to 7:45, that was the only chance you had had to talk with Tate, was 
it not? A. That is correct. | 

Q. So at 7:45, when you talked to Tate, that being the only chance 
you had to talk with him since the arrest, that is the time when he told 
you in detail about how he came into possession of the typewriter and the 
man who got away, the same as you have answered to his Honor, is that 
correct? A. That is correct. | 
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Q. So before that time-- 

THE COURT: Wait a minute now. Let's see about this. Mr. 
Jones asked you if it wasn't a fact the only chance he had to tell you about 
it was at the 5th Precinct and you said yes. Why was that the only chance? 

THE WITNESS: I'm sorry. I thought he meant that was the only 
chance I had to interview him. 

THE COURT: I wondered if that was what you meant to say. Let 
me ask you this. Was there anything done or said by you or anybody 
else, for that matter, to prevent Mr. Tate from telling you in the ten 
minutes you had him in custody, how he got that typewriter and coat? 

THE WITNESS: There was time to tell me because I had no con- 


versation with himiwhile we were walking to the lockup after I had ar- 
rested Payne. 
THE COURT: All right. 
* * 


* 
REDIRECT EXAMINATION 
BY MR, TITUS: 

Q. Officer, you testified, I believe, that there was a distance of 
approximately a city block during which time you walked from the car 
after Payne was arrested, to the lockup, with both Payne and this defen- 
dant, amIcorrect? A. That is correct, sir. 

Q. Did you at any time during that walk ask the defendant any ques- 
tions? A. No, sir. 

Q. Did he at any time volunteer or say to you what his purpose in 


being there was during that walk? A. No, sir. 
* * * * 


HENRY MORGAN 
called upon behalf of the government, having been duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
Q. Mr. Morgan, state your full name, please. A. Henry Morgan. 


Q. And what is your home address? A. 611 Kenilworth Ter- 
race, N. E. 

Q. And, Mr. Morgan, what is your occupation, sir? A. Lama 
special policeman at D.C. General Hospital. 

Q. Don't let your voice drop down. 
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And you were working at D.C. General Hospital , Me. Morgan, 
on Saturday, November 28, 1959? A. I was. 
Q. Didthere come atime, Mr. Morgan, when your accom- 


panied or went to No. 5 Precinct and were in the presence of Officer 
261 Brown, that just testified, Private Brown, and the defendant in 
this case, Frank A. Tate? A. That's true. 
Q. About what time was it that you were there with the defend- 
ant Tate and Officer Brown at No. 5 Precinct, approximately ? 


A. Well, I'd say approximately around 9 o'clock. 

Q. And at that time what room or what part of No. 5 Precinct 
were you in? A. Well, I was supposed to be in the Investigating Room. 

Q. Hold your voice up. A. I guess it would be re Investi- 
gating Room. | 

Q. Was anyone else present in that room or that particular 
room when you were with the defendant and Officer Brown ? A. No. 

Q. Did you, during the course of that--did you hear any con- 
versation between Officer Brown and the defendant at that speetcane 
time and place? A. I did. 

Q. Did you hear the defendant, Frank A. Tate, give a response 
to a question as to how he had arrived at the hospital and what he was 
doing there? A. No. | 
262 Q. Do you remember how he described, at any time, how he 

got to the hospital? A. No. | 

Q. What did you hear him say? A. Officer Brown asked him 
some questions. He asked him some questions, but I don' t remember just 
what the questions was about. | 

Q. Do you remember the defendant making any statements or 
saying anything at that time, when he was questioned by Officer Brown, 
concerning the car or the occupant of the car or anything of that nature ? 
A. Well, he didn't know anyone. | 

Q. He said what? A. He didn't know anyone. | 

Q. Didn't know anyone? A. No. 

Q. Did you ever hear him describe being on a comer talking 
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to anyone? A. That's true. 

Q. Just tell us about that. That is what Iam asking you about. 
A. Well, he was at the corner on the bus stop some place. 

263 Q. The defendant said this? A. That's true. 

THE COURT: Where was this place that he was standing at the 
bus stop? Did he say where it was? 

THE WITNESS: Yes, he did. 

THE COURT: Do you remember where it was? 

THE WITNESS: No, I can't remember where it was. 

BY MR. TITUS: 

Q. But you remember he was saying it was a bus stop? 
A. That's true. 

Q. What happened after he was at the bus stop? Would you tell 
us what he said about that? A. Well, he was at this bus stop and then 


another fellow came up and they started a conversation. 
Q. Do you know who the other fellow was that he started a con- 


versation with? A. Yes. 

Q. Who was that? A. That was--he were here yesterday. He 
is not here today. Ican't remember his name. He was here yesterday. 

THE COURT: Was it Payne? 

THE WITNESS: Payne. 

BY MR, TITUS: 

Q. What happened then? A. So, while he was having this con- 

264 versation, then a blue car came by and they thumbed a ride and 

asked this guy was he going to southeast. 

Q. What? A. They asked this driver was he going to southeast. 

Q. What happened then? A. He said yes, and they asked him 
would he give them a lift to southeast. He said yes, but first I have to 


make a stop at D.C. General Hospital to pick up an employee. 
* * * * 
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271 Washington, D. C. 
January 12, 1960 
320 CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen: There are certain prin- 
ciples of law which apply to all criminal cases and, therefore, of course 
to this one, and it is to those that I will first direct your attention. 
The first of those general principles is that the indictment is 
321 not evidence against this defendant but is simply a formal accu- 
sation against him. It is not to be considered by you as anything but a 


charge. 


Of that charge the law presumes him to be innocent, and that 


presumption of innocence is itself enough to acquit this defendant of 


these two charges unless the evidence satisfies you beyond a reasonable 
| 


doubt of his guilt. | 
The burden is always upon the government ina criminal case to 
establish a defendant's guilt and to do so beyond a reasonable doubt. It 
is not incumbent upon the defendant, as it is, say, in France, to prove 
his innocence. It is the government who must prove his guilt, not him 
who must prove his innocence. And that means that the government 
must prove it to your satisfaction beyond a reasonable doubt! as to each 
element of the offense, andI will tell you in a few moments what the 
elements of the offenses charged here are. | 
Now, reasonable doubt, though it is a term of art in the law, of 
course does not mean anything different in the law than it would mean if 
you used the phrase in your own affairs. It simply means what it says, 
a doubt which is reasonable, a doubt which is based on reason. And it 
arises in your minds, if it does at all, from the evidence in the case, 
all of it, or if you think so, from a lack of necessary evidence in the 
case. It is frequently defined, usually defined by the courts as the kind 
322 of doubt that after a full and a fair and an impartial considera- 
tion of all of the testimony, as would leave a juror's mind so undecided 
that he does not have an abiding conviction of guilt which he believes 
would remain unchanged by future thought and reflection. : 
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But 2 reasonable doubt cannot arise from speculation or conjec- 
ture or from some whim or caprice, nor from a reluctance to convict 
through feelings of sympathy or mercy. The law contemplates, when 
it uses the term reasonable doubt, a conscientious belief, after the 
evidence has been evaluated, that there is reason to doubt the guilt of 
a defendant. 

And as has been pointed out to you, the law does not impose 
upon the government in a criminal case the burden of proving guilt 
beyond all doubt, because the law recognizes that happenings between 
human beings can seldom, if ever, be proved to an absolute certainty, 
and thus it does not require any such measure or standard of measure. 

So it is with circumstantial evidence as against direct evidence. 
That is to say, let's take eyesight evidence. The law thinks circum- 
stantial evidence is just as admissible and just as valuable as eye wit- 
ness testimony because it recognizes the fallibility of an individual's 
ability to identify under certain conditions and circumstances; such to 
put it in its simplest possible form, the law recognizes the difference 

323 in one's capacity for identification in daylight as distinguished 
from darkness. It is as simple as that. 

Now, in determining the case--before I go to that, there has 
been reference made by one or the other of the lawyers with respect 
to speculation. Of course, as I have told you, you can't speculate. 

But there is a difference between speculating and inferring, a difference 
between speculation and inference. Speculation contemplates one rea- 
ches a conclusion upon nothing--with nothing to base it on except a 
hunch, maybe, but no fact upon which to base it. An inference you 
draw from facts which are established, conceded or which you find to 

be established. You can draw an inference from facts, a reasonable 
inference from fatts. We all do every day of our lives, dozens of time. 
But speculation has no foundation upon which to rest at all. 


Now, in determining the ultimate here, which is the guilt or 
innocence of this defendant, you--and, of course, therefore, in deter- 
mining whether the evidence produces a reasonable doubt in your mind 
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or it doesn't--you have got to evaluate the testimony of every witness 
who took that stand, which in this case includes the defendant , who had 
a right not to testify but he chose to testify. And then when he does, 
he becomes the same as any other witness, he puts his own veracity in 
324 issue, as each witness does who takes the witness stand. Only 
by evaluating the testimony of every witness--and I accent every one-- 
can you determine the truth of the matter. It is the truth that you seek. 
Now, bring to the test of weighing evidence first--and I think 
more important than anything else--your own good common sense and 
your own experiences in life and your knowledge of people, your ability 
to judge the character and the nature of people, generally speaking, 
what makes them do the things they do. Your own experiences in life 
will help you in that respect. What is the sensible and reasonable thing. 
If it isn't sensible or reasonable, why was it done? You will have to 
a sk yourselves those questions. You take into account the sources of 
knowledge of the witnesses, of course; their opportunities for observa- 
tion; even the state of mind they may have been in at the time of an event 
related to you. Take into account also their intelligence, their motives, 
if you can discern them, the demeanor and the manner of the witness on 


the stand. Did he seem to be candid or evasive, straight forward and 
frank, or not? Did you find inconsistencies in the testimony of a wit- 
ness or in his testimony as contrasted to the testimony of some other 
witnesses ? | 
Now, if you find inconsistencies or contradictions , then you have 
325 got to take another step and ask yourselves what kind of an in- 
consistency is it that I have detected? Is it the kind, is it the nature of 
a contradiction that you would more likely find in the narrative of a past 


event by a truthful person who is maybe not too sure about everything 
and maybe trips himself up but still is doing his best to reconstruct a 
past event as he narrates it to yo? Or, the kind that is more likely to 
be found in the company of falsehood rather than truth ? 

Of course, interest in the case and its result or friendship or 


animosity toward persons concerned in the matter, and many other 
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human factors, may or may not affect the desire or sometimes the 
capacity of a witness to tell the truth. 

Now, you give to the testimony of each witness that weight to 
which you think it is entitled when viewed in the light of the considera- 
tions which I have suggested to you and when taken, as you must, 
ladies and gentlemen, in the context of the whole of the evidence. 


Iam firmly of the opinion, any my experience as the years have 


gone by has confirmed it, that the testimony of no one witness stands 
wholly alone. Surely I would suppose that in almost every case the 
testimony of some one, maybe one or two people will stand out, will 
be more impressive, to which you attach greater weight than the testi- 
326 mony of some or all of the rest. But, nevertheless, the testi- 
mony of every individual who took that witness stand must be viewed 
in the context of the whole. It is a piece of the complete mosaic that 
has been laid before you here, and it is the complete pattern that must 
guide you to your ultimate decision. 

If you believe that any witness testified falsely with respect to 
a matter as to which he could not reasonably have been mistaken, you 
may disregard his testimony, either in whole or in part, as you see fit. 
It may be that you believe him in some respects and don't in another 
respect. If so, you are quite free to accept what you think is true and 
throw the rest away; or it may be that what you think is untrue is so 
untrue that you have no confidence in anything else he said. That is 
simply a matter of evaluating witness's testimony. 

This indictment is in two counts, which means that there are two 
separate distinct charges against this defendant, arising, however, out 
of the same transaction; that is to say, that the transaction of which the 
government complains resulted in the violation of two separate laws. 

I should say, before going into the elements of the case, that 
the proof here is such that your verdicts on these two counts ought to be 
consistent. I cannot see in logic, in common sense, any possible basis 

327 for a verdict of guilty on one count and not guilty on another 
count, or vice versa. Your verdict ought to be guilty on both counts 
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or not guilty on both counts. | 
The first count charges what we call the crime of housebreaking, 

which is a shorthand word sometimes potentially misleading because 


no breaking in the true sense is involved. It is a very short count and 


I will read it to you, and I will send this indictment into the jury room 
with you. 

That on or about November 28, 1959, within the District of 
Columbia, this defendant entered a room in the Out Patient Building of 
the District of Columbia General Hospital of the District of Columbia, 
a municipal corporation, with intent to steal property of another. 

You may have observed in the reading of that count that there 
are two elements to that offense, each of which you must find to have 
been established beyond a reasonable doubt. | 

The first is not a necessarily physical breaking at all, but an 
illegal entry; and the second is entry with a specific intent to steal 
some property after the perpetrator of the offense did make the entry. 

Now, an illegal entry simply means an unlawful one, which, in 
turn, means, more simply still, an unauthorized entry into this room, 

328 which the evidence tells you is Room 255 of the hospital and 
which is the Social Service Office of the hospital located in the Out 
Patient Building. We know also from the evidence that this Saturday 
that office was closed and no one was authorized to enter the room, 


even the cleaning staff employed by the hospital. So, anyone entering 
that room that day except--well, Mrs. McDonnell, for example, 
Mrs. Weathers, for example, possibly, though we don't know, a doc- 
tor, but no one otherwise entering that room would have lawfully en- 
tered it. It would have been an unauthorized and, therefore, illegal 
entry into the room. That is the first element of this offense. 

The second was that the entry must have been with the specific 
intent to steal, not to just go in and look around but to take something 


away, thus depriving the hospital permanently of its use and ownership, 


use of the property. 
The second count arising, as I say, out of the same 


transaction, 
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charges a violation of an entirely different statute. It isa statute 
which denounces and makes a crime of stealing from the District of 
Columbia government, of which the D.C. General Hospital, I instruct 
you as a matter of law, is a component part. I instruct you also asa 
matter of law that the testimony shows beyond any doubt, and in part 
is stipulated, that this typewriter and this dictionary were and are in- 
deed property of the District of Columbia, issued by it to its component 
329 part, the D.C. General Hospital. 

The second count reads as follows: That on or about November 
28, 1959, within the District of Columbia, James Payne and Frank A. 
Tate--by the way, I left out Payne in the first count; he is named also 
as a co-defendant in the first count--did steal and purloin the property 
of the District of Columbia, a municipal corporation, having a total 
value of about $73, consisting of one typewriter of the value of $50, one 
dictionary of the value of $9 and seventy streetcar tokens, each token of 
the value of twenty cents. 

That charge is larceny from the District of Columbia. Larceny 
consists in the unlawful taking of property of another, with intent to de- 
prive the owner permanently of his possession and use of his own 
property. 

Now, I should tell you, in this respect, that that statute does not 
concern itself with value. It says that it is a crime to take property, 
steal property from the District of Columbia, but it is not concerned 
with how much the property is worth. And so when you note, as you 
w ill, that these items have been given in this indictment a value, you 
need not trouble your mind with how much it was worth. If it was worth 
one penny, the crime is complete. 

And so the elements of the second count are that there must have 

330 been an unlawful taking with the intent to deprive the owner 
permanently of his possession and use of his own property. ~ 

Now, with respect to Payne, who has been named in each of 
these counts as a co-defendant with Tate, and with respect to the third 
man which the evidence has disclosed, and a fourth man which the 
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evidence has disclosed, the fourth man may or may not have had any- 
thing to do with this case, we don't know; Payne was named as a co- 
defendant in this case. At the outset of this trial the United States 
Attorney informed me and counsel for Payne, who was then present, 
as to what his proof would be against Payne, what he could prove, that 
is, and having done so, told me that in his opinion that was not enough 
as a matter of law and that, therefore, he had no choice but to ask me 
to dismiss the case against Payne. And I did so because what he told 
me he could prove was clearly insufficient to state a case against him 
and I wouldn't have let the jury take the case against Payne because 
there wouldn't have been enough evidence to possibly incriminate him. 
I mean, prove his guilt beyond a reasonable doubt. And so i permitted 
the District Attorney to dismiss that case, or that is, I did it at his 


request. | 

By my action with respect to Payne you are not to understand 
that I think Tate is guilty. It is simply that the evidence against Tate 

331 was, as a matter of law, sufficient for me to submit it to you 
for decision because you are the ones who decide the facts, if there are 
enough facts to justify a court in giving it toa jury rather than dismiss - 


ing it himself. 
So now with respect to Payne you are not--please obey this 
admonition--you are not to clutter up your minds with why isn't Payne 
in here and if he was in it why isn't he here too. In short, it isn't any 
of your business. But don't get off the reservation, don't go wandering 


and meandering down some avenue that you don't belong on., You will 


just get lost and you will not direct your minds to where they belong, 
which is is Tate guilty or not. He is the only man you have got to 
decide upon. | 
That leads me to an instruction to you concerning the law of 
aiding and abetting and joint venture in a criminal enterprise or joint 
association in a criminal enterprise. Each lawyer has expressed his 
views on that subject to a different degree. This count does not name 
a third person, either by name or by a John Doe substitute for a name. 
5 | 
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It isn't necessary. If the evidence in a case shows prima facie, that 


is, on its face, ultimately you may not agree that it.does but if on the 
face of things the testimony in a case shows that more:than one person, 
more than the person accused were involved in one degree or another 

332 in the commission of a crime, you are entitled to consider all 
of the evidence against the person who is named in the indictment and 
decide whether the actions of someone who isn't even named as a de- 
fendant and who, as in this case, the third man, they don't know who he 
is or whatever happened to him because he got away, you are entitled 
to find, if you believe so beyond a reasonable doubt, that the person 
accused in the indictment was in cahoots with the one who is not named 
because he is unidentified. You can find, if the evidence is sufficient 
to satisfy you of it'beyond a reasonable doubt, as I have defined that 
term, you can find that the defendant was ina joint enterprise, a joint 
venture with one or more other men. If he was, he aided and abetted 
the other, just as the other aided and abetted him, and each would be, 
though one isn't even named, equally a principal in the case. 

Now, the evidence in this case--and I will comment, ladies and 
gentlemen; this is your first experience with me and mine with you and 
I think I should tell you now, I almost never, though I have a right to 
do so, almost never comment on the evidence. The reason I don't is 
because I don't want to start your mind thinking in directions that you 
think mine is operating because I don't want, by anything I say, to in- 
fluence your decision. And nothing that I say about the evidence is 

333 designed to influence you. Sometimes, and I think this is one 
of them, I must comment to a degree on some parts of the evidence. 

Testimony in this case clearly shows that there was, to my 
mind there is no doubt about it, that there was a concert of action by 
two or more people to steal property from this hospital that day. 
Whether or not the defendant was one of them is, of course, the issue 
for you to decide. I express no opinion about that, naturally. But we 
have the testimony of the two men in the housekeeping department , 
Jackson and Campbell, that they saw two men on the third floor coming 
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up--and saw them on the third floor, who asked them for a cigarette, 
where the men's room was and what was in these rooms, what were 
these rooms being used for, and that one of those two men, say both of 
these witnesses, was Tate. Tate denies that. He says he was never-- 
not only was not on the third floor but he was never in the building at 
all. That is a question of fact that you have got to resolve. Two of 
them say he was there and he says he was not. | 

Then they say, each of them, that these two men left them, 
after this brief conversation, and went down the steps. All we know, 


of course, for sure, is that these two--if you believe the testimony, 
they were three--that they went down the steps. Well, we know for 
certain if they went down the steps they had at least to pass the second 
334 floor to ultimately get out of the building. Now, whether they 
stopped on the third floor is, of course, for you to say. 
Then we have the testimony--and these two men say they re- 
ported what they saw to the guard or to the police officer at the hospital, 
one of whom is Policeman Brown and the other one is Deputy Superin- 
tendent of Grounds Brown, and they both went into the building there- 
upon. Officer Brown said that he saw a man, not this defendant, but 


another man who he can't identify and who ultimately eluded him, come 
out of the Social Service area. He doesn't say, because he couldn't 
say, Room 255. All he knows is that is where 255 was. And he says 


he saw the man run out of the Social Service area, that he could not see 


whether he was carrying anything but he was reasonably certain he 
wasn't carrying a typewriter because that would have been bulky enough 
for him to see since the man ran across him and thus he got a side 
view of him; that he took and ran down a flight of steps and he, Officer 
Brown, took another flight and went outside of the building and tried 

to apprehend the man but he ran away, the same man he saw on the 
second floor, that he got away from him, but he did drop something as 
he left the building and it turned out that that something was this dic- 
tionary, which is also property of the District of Columbia located in 
the D.C. General Hospital in the Social Service Room. 
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335 Now, the deputy superintendent of grounds Brown says that he 
too saw a man running from the second floor and it was not Tate. As 
far as he knows he never saw Tate at that time, in the building, or out 
of it at that time, for that matter. But he did see the other man. And 
he didn't see--he was quite sure he had some articles, as he put it, in 
his hands or in his arms or whatever, but he didn't know what they were, 
he couldn't say what they were. Well, then, as Officer Brown was 
running he says Tate approached at right angles and, losing the first 
man, he apprehended Tate. It's alla running single transaction. By 
single, I mean there is no separation in point of time, certainly of no 
consequence, between these events or circumstances, rather, that 
these two men talk about. 

Now, he says that Tate had, Officer Brown says, that Tate had 

this typewriter wrapped in the coat, both of which are in evidence here 
and which you have seen, and he apprehended him. 


Tate’s testimony with respect to that, as I have told you, he 


never was in the building at all he says. He tells you that he came from 
the Psychopathic Building--Psychiatric Building, I mean to say, at 
the south end of the grounds, to go to the canteen, which is up at the 
north end of the grounds, but south of the Out Patient Building where 

336 this occurred; and then when he got up there he was walking by 
the Out Patient Building and this man unknown shoved or threw to him 
this coat, which it turned out there was a typewriter in. He instinctively, 
I guess you could say, ran after the other man. And Brown came be- 
hind him and apprehended him. 

Brown testified that at no time was Tate betwen him and the un- 
identified man but that Tate was at right angles when he gave up the 
chase of the other unidentified man and then apprehended Tate. 

That is enough for that because there is no need to go on with 
other evidence in the case. All I want to illustrate by that is that from 
that testimony you can, if you wish, deduce and decide that Tate was 
cooperating with another unidentified man in the theft of some property 
from that room in the hospital, or you can accept Tate's version of it, 
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and if you do that or if you have a reasonable doubt about the other 
aspects of it, then you should find Tate not guilty. : 
That is sufficient, I think, at this time. I will hear from the 

lawyers later, if they want me to, to illustrate to you what is meant by 
a joint venture and what is meant by aiding and abetting. But just to 
nail it down let me give you an extreme example. I give you lan ex- 
treme example simply because it's graphic and it's simple. Let's 

337 take the case of a bank robbery. It involves three people. One 
of them--and these are pros now in my hypothetical case--one of them 
cases the bank, he fits indelibly into his mind the complete layout of 
the bank, means of ingress and egress, who stands where in his daily 
work and what time does the guard go from here to there and so on. 
That is defendant A. And he tell defendant B and C exactly what he had 


learned. He draws a chart for them. And A's job has been completed. 


Then B enters the picture. C says to B you get your car and drive me 
to that bank, keep your motor running outside and when I come » lose 
no time in driving me away from there. So that is B's part in the pro- 
gram. AndC robs the bank and gets into B's car and off they drive. 
Now, A hasn't even been near the bank since he cased it. B never went 
in the bank, he drove to it and he drove away. C is the only one who 
r obbed the bank. | 
All three of them are guilty. Each is an aider and abettor. One 
is an accessory before the fact, the other is an accessory after the fact, 
but in the hypothetical case I give you each is a principal because each 
had his share in the ultimate objective. | 
That hypothetical case is a far cry from the situation you have 


here, but if two or more men planned, or without even planning, joined 
together, without planning in advance I mean, without that, but if they 
338 joined together to steal some property from this hospital, even 
if it occurred on the spur of the moment, if they joined together with 
this object in mind, then they are equally guilty. The fact that one is 
unidentified and not even mentioned in the indictment and the fact that 


another one was named in the indictment and now isn't before you is 
| 
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beside the point. If you believe that one or more people were involved 
in a joint venture and that you believe beyond a reasonable doubt that 
Tate was one of them, this offense has been completed. 

The government now asks you to take into consideration two 
principles and rules of law which are applicable in this case, as dis- 
tinguished from the general principles which apply in all cases. 

One is this: That a defendant's flight from the scene of a crime 
may be considered by the jury in connection with other circumstances 
of the case as showing consciousness of guilt. Now, applying that to 
the proof in this case--and by the way, I interrupt myself to say that 
this principle of law had its origin in the Bible. Don't ask me to tell 
you where because I can't remember anymore, but it’s a quotation: 

The wicked flee when no man pursueth. The law says that anyone who 
flees from the scene of a crime is doing something which may give 
rise to an inference of guilt on his part. If he didn't have any guilt, 

339 why is he running. That is the underlying theory of that rule 
of law. 

It would apply here if you believe--but you, of course, have to 
take into consideration with all of the other circumstances--if you believe 
that Tate had in his possession property of this hospital and was running 
away, you may think that he had guilty possession, that he knew it had 
been stolen, I mean that he had stolen it. You may infer that, if you 
wish. 

Another principle applicable here, depending again on how you 
find the facts to be, is this: Possession of the fruits of crime recently 
_after its commission justifies the inference that the possession is guilty 
possession, and though only prima facie evidence, that is to say, evi- 
dence on the face iof it, of guilt, may be of controlling weight unless ex- 
plained by the circumstances or satisfactorily accounted for in some 

way consistent with innocence. 

Now, with respect to each of those two principles of law, I direct 
your attention to the testimony of Tate, who says that he wasn't running 
from the scene of the crime, he was instinctively running to this man 
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who had dumped this unwelcome cargo in his arms; and he also thereby 
explains his possession of the typewriter and the coat by saying he was 
never in the building, that this man dumped it in his arms. Now, if 

340 his testimony creates a reasonable doubt in your mind about 
that, it will affect your verdict. If it does, he would be not guilty. 
L Now, I think I should comment upon another factual situation 
here, since Mr. Jones did. Mrs. McDonnell did testify. that she saw 
a footprint on a sheet of paper on top of a table or file cabinet. She 


s aw what she thought was clearly a finger or thumb print on the sill 
over the door and that a fingerprint man was sent there and he didn't 
take fingerprints , he didn't remove the footprint, because he told her 
in the case of the finger prints that it wasn't really a fingerprint, as 
I recall the testimony, he didn't take it because he thought it would be 
useless. He thought it would be useless, for whatever reason he gave, 
to take the foot print. And so no fingerprints were taken nor were any 
introduced in evidence here. Ladies and gentlemen, that doesn't 
matter. It's better if you can have fingerprints, but it doesn't--it is 
not fatal to a prosecution not to have them. The question is still this, 


and simply this, is there enought evidence, without fingerprints, in this 
case to satisfy you beyond a reasonable doubt that this defendant is 
guilty of this crime. If there is, you find him guilty. If there isn't you 
find him not guilty. | 
Now, I think that is enough, ladies and gentlemen. Your first 
task when you go into the jury room will be to select among yourselves, 
341 for the purposes of this case, a foreman. Having done that, I 
suggest to you that you conduct your deliberations--what I am saying 
now applies not only to this case but all cases that you will hhave--con- 
duct your deliberations with some degree of formality. Let the fore- 
man recognize you and you and you, which he won't do all at once, so 
that each of you can have your say about whatever case you are hearing. 
Any of you who want to be heard. Don't ever let yourselves get into a 
position where many jurors have done so, to my sorrow, where every - 
body is talking at once and nobody is listening to anybody else except 
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himself, and the result too frequently is that they never actually con- 
sider and analyze the case together. Each has his own view and he 
won't depart from it and you never get a sensible, successful verdict, 
even if you get any at all, in that fashion. 

When you are ready, knock on the door of the jury room. The 
Marshal will let us know. And you will come in and the Clerk will ask 
the foreman how you find on the first count of the indictment, guilty or 
not guilty, and you will answer according to your decision. He will ask 
you the same question, the foreman, that is, the Clerk will ask the fore- 
man the same question as to the second count. 

Your verdicts must be separate as to each count, but as I have 

342 Said to you, you cannot in logic reach a conclusion on one count 
which is different from that on the other. 

Is there anything else, gentlemen, from either side? 

MR. JONES: No, your Honor. 


* * * 


| Filed January 12, 1960] 
On this 12th day of January, 1960, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 


cause, the hearing of which was respited yesterday; whereupon the said 
jury after hearing further of the evidence and instructions of the Court, 
the alternate juror is discharged and the jury retires to consider their 
verdict. 

The jury returns into Court and upon their oath say that the 
defendant is guilty as charged. 

The defendant is commited to the District of Columbia Jail and 
the case is referred to the Probation of the Court. 

By direction of 

Present : HENRY A. SCHWEINHAUT 
United States Attorney ae anes 45 
By Harold Titus HARRY M. HULL, Clerk 


Asst. U.S. Attorney By /s/ John A.. O'Brien 
$k puty Clerk 
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[ Filed February 29, 1960] 
JUDGMENT AND COMMITMENT 

On this 26th day of February, 1960, came the attorney for the 
government and the defendant appeared in person and by his| counsel, 
W. T. Jones, Esquire 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of HOUSEBREAK- 
ING and LARCENY FROM THE DISTRICT OF COLUMBIA as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, | 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Sixteen (16) months to four (4) years on 
count one; Sixteen (16) months to four (4) years on count two; the sen- 


tence on count two to run concurrently with sentence imposed on count 


one. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge 


[ Filed February 29, 1960] 
NOTICE OF APPEAL 
Name and address of appellant: 


Frank A. Tate 
District of Columbia Jail 


Name and Address of appellant's attorney: 
Offense: Housebreaking and Larceny 
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Concise statement of judgment or order, giving date, and any sentence: 


February 26, 1960 - 16 months to 4 years on each of the counts, 
to run concurrently 


Name of institution where now confined, if not on bail: 

District of Columbia Jail 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


/s/ Frank A. Tate 
Appellant 


February 26, 1960 


Attorney for Appellant 


